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Today, professional athletes across the globe are subjected to rigorous drug testing in an attempt
to eradicate the use of performance enhancing substances in sports. Many professional sports tours,
including tennis, work closely with the International Olympic Committee and World Anti-Doping
Agency to monitor and address doping violations. Although anti-doping rules are important to the
safety of professional athletes, the current enforcement of anti-doping rules creates due process
concerns for athletes that test positive for banned substances. This article specifically argues that
the strict scrutiny sanction which bans athletes from professional play for even an unknowing or
accidental doping violation is a disproportionate punishment, with an especially adverse impact
on professional athletes that are minors. The fairest outcome for a doping violation would be a
departure from the strict scrutiny standard for a more educational and rehabilitative approach for
first offenses. Moreover, this article advocates for anti-doping hearings and appeals to adopt the
clear, “preponderance of the evidence” standard of review used in United States Federal
Administrative Agency adjudication proceedings. These changes, amongst others described in this
comment, would strike a fairer balance between the International Olympic Committee’s interest
in regulating drug use in sports and an individual athlete’s interest in their career and livelihood.

1. Introduction

On October 7, 2022, a then 31-year-old Simona Halep, a professional tennis player with a former
world number one ranking and two grand slam titles was sanctioned by the International Tennis
Integrity Agency for testing positive for Roxadustat, a banned substance by the World Anti-
Doping Agency.! Despite her contentions that she did not knowingly ingest Roxadustat, she was
struck with a 4-year ban from all competition.? Halep had been participating in drug testing for
doping purposes since 2013, and this was her very first offense.’ In a recent interview, Halep
expressed that a loss at the appeals stage would effectively end her professional tennis career.*

As illustrated by this example, doping in professional sports is a present issue, with important
interests for both athletes and athletic organizations. More examples of these important stories
that have surfaced include several athletes being stripped of their Olympic titles or banned from
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professional play for extended periods of time.> Since the increase in doping use and subsequent
regulation, professional athletes around the world have been subject to rigorous drug testing with
hefty consequences if the results come back positive. Because the International Olympic
Committee and other professional sports organizations have cracked down on sports doping, legal
proceedings regarding violations of the international doping rules have been of great relevance to
athletes and international arbitrators alike. Although the International Olympic Committee and
organizations like the professional tennis tours have taken strides to elevate anti-doping
proceedings to incorporate the fairest process, there are concerns that continue to plague the anti-
doping proceedings process and issuing of sanctions. Doping infractions can exact ineligibility on
the athletes for varying amounts of time, with some being several years.® The way these hearings
come out and can greatly affect the welfare, finances, career, and personal image of professional
athletes. Ensuring the fairest process to athletes in anti-doping proceedings is critical, in both
professional tennis and Olympic sports.

This analysis will compare anti-doping hearings in professional and Olympic sports organizations
with United States Federal Administrative Agencies and explain the possibility of due process
concerns regarding anti-doping proceedings in professional tennis and the International Olympic
Committee. Further, this article will advocate for a fairer process for the professional athletes
involved in these cases, particularly a departure from the strict liability of doping violations and
subsequent sanctions.

I1. History and Background

As defined by the World Anti-Doping Code, doping is understood as “the occurrence of one or
more of the anti-doping rules” within the code, which include:

[T]he use or attempt to use a forbidden substance or a prohibited method,
refusal for sampling after receiving an invitation to doping control in
accordance with anti-doping rules, avoidance of sampling, falsification or
attempt to falsify any part of the doping control, possession of prohibited
substances and/or methods, trafficking or attempted trafficking of any
prohibited substance and/or methods.®

Simply put, athletes cannot use performance enhancing substances to aid their ability to compete
in sports. Although sports doping is a highly regulated area of the law today, this has not always
been the case. In fact, the discovery and use of performance enhancing substances far predates the
modern day. In ancient Greece, the use of performance enhancing substances in sports was
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encouraged.” Moreover, many athletes used substances to aid their strength in the ancient Roman
Empire.!? Although the substances being used today are different than those used by the ancient
athletes, it is apparent that doping has a long history in sports.

Until the boom of sports doping in the second half of the 20" century, substantive regulations did
not exist in professional sports organizations and the International Olympic Committee.!! The use
of stimulants and anabolic steroids permeated many professional sports throughout the 20
century, including cycling, sprinting, long distance marathon, and swimming.!? Prior to anti-
doping rules, there were several deaths of athletes reported due to drug use in professional
competition.!® As a result, the Olympics first banned conventional substances in 1972 and anabolic
steroids in 1976.'* The regulation of drug testing athletes evolved to the creation of the World
Anti-Doping Agency.!> The World Anti-Doping Agency is an international and independent
agency founded in 1999, which established the World Anti-Doping Code.!® The World Anti-
Doping Code is the international standard for all doping testing and results management.!” The
International Olympic Committee was key in establishing the World Anti-Doping Agency and
provides fifty percent of its funding.!® The International Olympic Committee’s anti-doping rules
reflect those set forth by the World Anti-Doping Agency.!® Therefore, all athletes wanting to
compete in the Olympic games must submit to the drug testing and the applicable rules to
compete.?’ The International Tennis Integrity Agency anti-doping rules govern professional
tennis, and are also binding on tennis players in the Olympics in addition to the World Anti-Doping
Code rules.?!

Today, the true prevalence of doping as conducted by the World Anti-Doping Agency is a hard
measure since it is often a secretive area of regulation.??> However, approximately 1% of all tests
conducted by the World Anti-Doping Agency come back positive.?> Compared to other Olympic
sports, tennis has experienced far fewer doping violations.>* However, players who violate doping
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rules in professional tennis can be punished by being banned from play for several years.?®> The
way these sanctions are implemented can greatly affect the career and finances of athletes, and as
well as their perception and reputation in the public eye. Ensuring the fairest process to athletes in
anti-doping proceedings is critical, in both the professional tennis tours and Olympic sports.

III.  Doping Rules and Testing

Both the World Anti-Doping Agency and International Tennis Integrity Agency have extensive
testing rules and procedures that athletes must abide by to compete in both Olympic and
professional play. The World Anti-Doping Code gives authority to both the Word Anti-Doping
Agency and respective national doping associations to conduct drug testing both in and outside
competition.?® To be tested by these organizations, an athlete must be registered in the “Registered
Testing Pools.””?” Athletes in the Registered Testing Pools are “the highest-priority athletes
established separately at the international level.”?® Although athletes are notified that their status
as a Registered Training Pool Athlete will subject them to in and out of competition testing, the
tests themselves come without notice.?’ Because of this randomized system, Registered Training
Pool athletes are required to submit their “whereabouts information” for testing outside of
competitive events.’® The whereabouts information is very extensive, including:

an up-to-date mailing address and phone number, one daily specific 60-minute
time slot between 5am and 11pm when the athlete is available and accessible
for testing, athlete’s overnight accommodation for each day, information about
training and regular activities that are part of the athlete’s regular routine,
competition, training and travel schedule,

and more.’!

Moreover, the World Anti-Doping Agency retains authority to test athletes even during their
periods of ineligibility.>?

Once an athlete is notified of an impending test, the test samples are collected via blood or urine.?
The results are then sent to laboratories either accredited or approved by the World Anti-Doping
Agency.** The possibility of being subject to drug testing at any point of the day on any day and
having to submit personal information of daily whereabouts and night accommodations are a
highly personal inquiry into the lives of professional athletes. This burden should be a
consideration especially in the possibility of sanctions for missed tests.
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The International Tennis Integrity Agency’s policies mirror the World Anti-Doping Agency in
many ways and is similarly extensive in scope.*> The International Tennis Integrity Agency has
the authority to do both in and out of competition testing.>® Moreover, the Tennis Anti-Doping
Programme gives express authority to the World Anti-Doping Agency to conduct in and out of
competition testing.” One way the Tennis Anti-Doping Programme differs from the World Anti-
Doping Code is that it reserves the right to test all tennis players, even those not in the Registered
Testing Pool.*® The Tennis Anti-Doping Programme states: “Players (including those serving a
period of Ineligibility) must submit to Testing at any time or place upon request by or on behalf of
the ITIA or by or on behalf of any other Anti-Doping Organisation with Testing authority over
such Player.”® Essentially, the players are on call anywhere and everywhere for the drug tests.
Once the supervised samples are obtained from the athlete, either urine or blood, are sent to the
same accredited or approved laboratories set out by the World Anti-Doping Agency.*® Tennis
players are not only subject to World Anti-Doping Agency testing, but also the International
Tennis Integrity Agency testing as well.*!

Third party testing for doping violations is important to ensure fair and impartial results. Without
third party testing, certain national doping organizations could alter their results to allow athletes
who have been impermissibly doping to compete in international competition. For example,
Russia has had the most Olympic medals stripped from their athletes due to doping violations.*?
A World Anti-Doping Agency investigation was launched on Russia in 2019 to monitor their
compliance with the international doping rules.** The investigation resulted in evidence of Russia
tampering with or destroying evidence of doping on large scales.** The tampering sought “either
to remove any trace of failed drug tests or to alter the concentrations of prohibited substances to a
level lower than the threshold for a positive result.”*> As a result of Russia’s consistent violation
of international anti-doping rules, the World Anti-Doping Agency and International Olympic
Committee banned Russian athletes from competing under their flag for four years.* This
punishment was cut down to two years after an appeal to the Court of Arbitration for Sport.*” Third
party testing is necessary to hold countries around the world accountable in the event of dishonesty
and cheating regarding doping. Moreover, having all athletes report to a neutral third party allows
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for impartial review of drug test samples and equal opportunity to have a trial or appeal the
decisions made by the World Anti-Doping Agency or International Olympic Committee.

IV.  Results Management, Violations, and Initial Adjudication Processes

When a violation or positive test result occurs under the World Anti-Doping Code, and before
notice is given to the athlete, the World Anti-Doping Agency will “determine whether any prior
anti-doping rule violation exists.”® If there is not a permissible purpose for the presence of the
banned substance in the athlete’s sample, the athlete is given a charge and notice of their violation
by the World Anti-Doping Agency’s Results Management Authority.** The information provided
to the athlete is thorough, and includes the relevant rule violations and consequences, facts behind
the allegations, the athlete’s right to provide an explanation or admit to a violation and have the
possibility of getting their ineligibility reduced by one year, and any information regarding a
provisional suspension during these anti-doping proceedings.*® Prior to being issued a provisional
suspension, athletes must be given: (a) an opportunity for a Provisional Hearing, either before the
imposition of the Provisional Suspension or on a timely basis after the imposition of the
Provisional Suspension; or (b) an opportunity for an expedited hearing in accordance with Article
8 on a timely basis after imposition of a Provisional Suspension.>!

Moreover, the rules also allow for “an opportunity for an expedited appeal against the imposition
of'a Provisional Suspension, or the decision not to impose a Provisional Suspension, in accordance
with Article 13.752 Even though an athlete might be found to not have violated the anti-doping
provisions after trial or appeal, they will still have lost time in competitive play. This could result
in missing some of the largest athletic championships, lost prize money, and negative press
coverage.

The professional tennis rules have a provision that highlights its intersection with the International
Olympic Committee and Olympic games. The relevant rule states: “Where a Player commits an
Anti-Doping Rule Violation at the Olympic Games, the International Olympic Committee will
determine at least the question of Disqualification from the Olympic Games.” If a violation is
found, players are given “prompt notice” in writing of their infraction, the facts surrounding the
case, and other pertinent details, similar to those contained in the World Anti-Doping Code.>*
Moreover, tennis professionals found in violation of the anti-doping rules are also issued a
mandatory provisional suspension prior to any proceedings on their case.>

In both professional tennis and the International Olympic Committee, athletes are afforded an
adjudicative hearing to dispute their violations. International Olympic Committee doping
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proceedings are performed by an independent tribunal, often national organizations, or even the
Court of Arbitration for Sport.>® The Court of Arbitration for Sport was created by the
International Olympic Committee and facilitates arbitration and mediation.’” The Court of
Arbitration for Sport has almost three hundred arbitrators coming from eighty-seven countries,
chosen for their “specialist knowledge of arbitration and sports law.”® Around 300 cases are
registered by the Court of Arbitration for Sport annually.>® If an athlete wishes to appeal the
decision of the lower tribunal, most rulings can be appealed directly through the Court of
Arbitration for Sport.®® Professional tennis runs their first hearing through their own independent
tribunal. Three people from the tennis independent panel create the independent tribunal that does
the first hearing of these cases.! Appeals from the lower board decisions are then appealed to the
Court of Arbitration for Sport, where the same rules apply as for the International Olympic
Committee.? The Court of Arbitration for Sport has final authority over the case and their
decisions are binding.®

A first hearing for a doping violation has several requirements that are set out by the World Anti-
Doping Code. If the World Anti-Doping Agency, Results Management Authority, and the athlete
in question all agree, the doping proceeding can occur as a single hearing at the Court of Arbitration
for Sport under the appellate procedures.* If instead the first hearing is held at another
operationally independent tribunal, the International Standard for Results Management under the
World Anti-Doping Code sets out several requirements for fair process.®> These minimum
requirements of due process that are afforded to athletes include:

a) The hearing panel must remain fair, impartial and Operationally Independent at
all times; b) The Hearing Process shall be accessible and affordable; c) The
Hearing Process shall be conducted within a reasonable time; d) The right to be
informed in a fair and timely manner of the asserted anti-doping rule violation(s),
the right to be represented by counsel at the Athlete or other Person’s own expense,
the right of access to and to present relevant evidence, the right to submit written
and oral submissions, the right to call and examine witnesses, and the right to an
interpreter at the hearing at the Athlete or other Person’s own expense; and e) The
right for the Athlete or the other Person to request a public hearing. The Results
Management Authority may also request a public hearing provided that the Athlete
or the other Person has provided his/her written consent to the same.5°
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These due process requirements set by the World Anti-Doping Agency provide a good framework
for a fair hearing. However, there is a factor of concern. Not all athletes that play in international
competition make a large amount of income. If an athlete cannot afford to pay for an interpreter
at their hearing and are not proficient in English or whatever language the hearing is using, they
may not be able to effectively advocate for themselves and provide relevant explanation for their
case. If that person cannot afford counsel and cannot communicate, the ability of the athlete to
present evidence and oral submissions to the tribunal may be implicated. This is an important
concern because the stakes of the outcome of the hearing are incredibly high for the professional
athlete. If they cannot effectively counsel for themselves, this could lead to longer sanctions for
the athlete. A fairer hearing should include an interpreter appointed by the tribunal to make sure
that the due process protected by the World Anti-Doping code rules is more effective.

The International Tennis Integrity Agency operates in a slightly different form from the World
Anti-Doping Agency when it comes to results management. First, if a national organization has
tested their own tennis players for performance enhancing drugs and the results come back
positive, the International Tennis Integrity Agency delegates the results management directly to
the national organization for the first hearing.®” From there, the athlete can appeal through the
Court of Arbitration for Sport.®® If the International Tennis Integrity Agency issues the drug
testing, they will have jurisdiction over results management.%® For an anti-doping rules violation
or positive test, the review board for the International Tennis Integrity Agency will appoint three
review board members to determine if a rule violation exists.”® These groups of three include one
technical, one legal, and one medical expert.”! For a whereabouts infraction, one or more board
members will be appointed.”? From there, the case is delegated to an operationally independent
tribunal, which will conduct the hearing in accordance with the International Standard of Result
Management rules.”

V. Comparison with Federal Administrative Agencies

United States Federal Administrative Agencies have adjudication processes for those individuals
or groups that are not in compliance with the law.”* Rules regarding administrative adjudication
are governed by the Administrative Procedure Act. Parties to an agency adjudication are first
afforded notice of their hearing, which includes: “(1) the time, place, and nature of the hearing; (2)
the legal authority and jurisdiction under which the hearing is to be held; and (3) the matters of
fact and law asserted.””® This notice requirement is similar to those in the anti-doping codes. Fair
notice is essential to procedural fairness for all adjudicative proceedings, whether it be for doping
or for large administrative agencies. An administrative law judge, hearing officer, or a board will
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be assigned to the case.”® Once the adjudication commences, the Administrative Procedure Act
affords parties the right to submit their own evidence in support of their case, like the initial
hearings before a tribunal for doping cases. The statute states that a party may introduce “his case
or defense by oral or documentary evidence, to submit rebuttal evidence, and to conduct such
cross-examination as may be required for a full and true disclosure of the facts.””’ The
administrative agency adjudication seems a bit more like a traditional trial based on this language
in the statute. Moreover, the concerns of language barriers are decreased in the federal
administrative agencies because they typically deal with domestic matters. However, because anti-
doping rules are international, a consideration should be given to how language capabilities effect
the proceedings and whether an interpreter should be supplied by the tribunal.

Another differentiating factor between the federal administrative agency adjudication and anti-
doping adjudication lie in their standards for review. Formal adjudication for the federal
administrative agencies uses a “substantial evidence” review.”® The Administrative Procedure Act
states in relevant part that: “A sanction may not be imposed or rule or order issued except on
consideration of the whole record or those parts thereof cited by a party and supported by and in
accordance with the reliable, probative, and substantial evidence.””® By comparison, the standard
of review set out by Section 3.1 of the World Anti-Doping Code states that:

[T]he standard of proof shall be whether the Anti-Doping Organization has
established an anti-doping rule violation to the comfortable satisfaction of the
hearing panel, bearing in mind the seriousness of the allegation which is made. This
standard of proof in all cases is greater than a mere balance of probability but less
than proof beyond a reasonable doubt.®

This standard of proof originated from Commonwealth jurisdictions and Australia, which takes
into account “the personal reputation of the athlete.”®! What satisfies the comfortable satisfaction
standard changes depending on the severity of the allegations made.®? This standard of review
seems like a moving target for athletes because what defines “comfortable satisfaction” is
subjective on a case-by-case basis.®3 This makes it difficult to set precedent on decisions and allow
athletes to anticipate what kind of evidence they might need to prevail on their anti-doping
violations claims. Without adequate preparation and ultimate procedural fairness, an athlete might
be subject to intense sanctions which could cut down significantly on their years in professional
sports.
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77 Administrative Procedure Act, 5 U.S.C § 556(d) (1978).

85 U.S.C § 556(d).

5 U.S.C § 556(d).

80 WORLD ANTI-DOPING AGENCY, supra note 7.

81 Richard H. McLaren, An Overview of Non-Analytical Positive & Circumstantial Evidence Cases in Sports, 16
MARQ. SPORTS L. REV. 193, 203 (2006),
https://scholarship.law.marquette.edu/cgi/viewcontent.cgi?article=1348 &context=sportslaw
d[https://perma.cc/QCA2-6HEJ].

82 Id. at 199.

83 See id.



Anti-Doping agencies would benefit from a clearer standard, something more akin to “by a
preponderance of the evidence” review. This standard of proof is used in civil courts in the United
States. Because anti-doping hearings are not considering criminal activity, this standard could be
promising in the context of doping proceedings. The “by a preponderance of the evidence”
standard requires the burdened party to prove that the proposition in question is more likely to be
true than false.®* In doping cases, the burden of proof is on the anti-doping organization to provide
evidence of a doping rule violation and culpability.®> Often, there is little evidence of a doping
violation other than the positive tests themselves.’¢ This factor gives some merit to the
“comfortable satisfaction” standard. Because of the limited availability of evidence to the burdened
party, a less strict evidentiary standard makes it easier for doping violations to hold up in the Court
of Arbitration for Sport.3” In turn, this might make it easier for anti-doping organizations to enforce
their rules. Although there is an important interest in the ability for anti-doping organizations to
enforce their rules, the “comfortable satisfaction” standard is simply not clear enough, considering
the crippling sanctions imposed on the athlete if they lose in the Court of Arbitration for Sport. It
would be a different circumstance if the punishment for a doping violation did not include strict
liability sanctions. However, because there is so much at stake for an athlete on the losing end of
a doping violation appeal, even a slightly more definitive standard like the “preponderance of the
evidence” review would be much fairer process to professional athletes, in both professional tennis
and other Olympic sports.

The International Olympic Committee and professional tennis organizations can look to U.S.
federal administrative agencies for a good model surrounding adjudication processes for several
reasons. For example, the “substantial evidence” review in federal agency adjudication is
consistent throughout formal adjudication and does not seem to consider the reputation of the
parties or the gravity of the allegations at hand.®® This allows for a clearer, more trial-like
adjudication process. Further, this would likely provide a more definitive basis for precedent on
these decisions. A standard like “substantial evidence” or “preponderance of the evidence” would
likely allow for parties being charged with violations to better prepare for their adjudications and
represent themselves more effectively. Consequently, a more definitive standard of proof would
be beneficial and much more consistent for athletes who face severe penalties if their hearings
don’t come out in their favor.

VI.  Applicable Sanctions and Strict Liability for Doping Violations

Clearly, the International Olympic Committee and professional sports organizations have a high
interest in the regulation of performance enhancing substances. If the use of performance
enhancing drugs did not come with consequences, history has shown that athletes will use these
substances to perform better in their sport and endanger their health in the process.® There is also
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evidence that certain countries would even promote the use of performance enhancing substances
to win on the international stage.’® Without proper repercussion, athletes could cheat using these
drugs and win in competitions that their ordinary strength and ability would not prevail. It is
largely accepted that athletes who willingly and knowingly violate anti-doping rules should face
appropriate sanctions. With modern medicine and technology, international sporting competitions
without regulations would become a slippery slope to endangering athletic competition and the
athletes themselves.’!

Although all these considerations have considerable weight to international sports and to the
public, the most troubling piece of anti-doping proceedings lies in the severity of its sanctions,
particularly the rigid strict liability standard for doping violations. The consequence for a doping
violation often takes the shape of ineligibility, and possible forfeiture of titles and prize money
during the periods that the athlete was doping.”?> According to Article 9 of the World Anti-Doping
Code, if the doping violation was in connection with a specific event during in-competition testing,
their results from the competition are disqualified, and any medals, points, or prizes are forfeited.”
An athlete can only escape this sanction if they can prove they have “no fault or negligence” for
the violation.”* For general violations of the anti-doping rules, the effects on athletes are just as
severe.” If the tribunal determines that the athlete’s doping was “intentional,” the World Anti-
Doping Code imposes an automatic four-year minimum ineligibility from play, even if it is the
athlete’s first offense.”® The World-Anti Doping Code defines the term “intentional” to mean
“those Athletes or other Persons who engage in conduct which they knew constituted an anti-
doping rule violation or knew that there was a significant risk that the conduct might constitute or
result in an anti-doping rule violation and manifestly disregarded that risk.”’ This provision
highlights that an intentional violation includes both knowing and negligent states of mind.”® The
only way an athlete can reduce their sanction under this provision is if athlete admits to their doping
violations.”” An admission of this sort would reduce the four-year period of ineligibility by one
year.1%

Although the idea behind this provision is likely to incentivize athletes to be honest and to reduce
the number of cases that go to the tribunals, making an admission like this could cause ruin on an
athlete’s reputation and sponsorship deals. The money that athletes make off sponsorship deals is
typically the largest portion of their income, as many players don’t make enough in prize money
to support themselves on the tour. This loss of support would make their return to play incredibly
difficult, both financially and emotionally. Even for wildly successful athletes like professional
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tennis player Simona Halep, a four-year suspension has the likelihood of ending her career.!!
First, many athletes and especially professional tennis players have a short amount of “peak” years
that they may compete due to the extreme physicality required to perform at the highest level. Not
only do athletes then lose out on income for four years but will pay the price when they try to come
back and have not had the ability to compete for many years. This would set them back immensely,
as playing in competition is considered an essential tool to improving performance in sports.
Although promoting the confession of athletes who have doped is a positive goal, it makes
professional athletes choose between two incredibly difficult paths.

More concerningly, if the athlete proves that they did not have the intentional state of mind to
dope, the athlete is nonetheless subject to a two-year ban from all competition if they are
sanctioned under the “use” or “failure to submit” provisions of the code due to the presence of
banned substances in their body.!> Meaning that even if the athlete did not knowingly ingest
banned substances and was not negligent, they will still suffer a complete ban from competition
for two whole years.!?> Importantly, Anti-Doping Organizations have a very high interest in
enforcement of the World Anti-Doping Code and protecting international competition from
dishonesty and cheating using performance enhancing substances. Moreover, the health and safety
of athlete in sports is of critical importance. However, if an athlete has proven that they did not
have the intentional state of mind to dope and were not negligent, a two-year ban from all
competition is an incredibly harsh standard. Although not as harsh in the intentional four-year
ban, a two-year ban can have severely detrimental effects on the athlete’s career, finances, and
public image. If the player has established in adjudication that the doping was accidental or
unknowing, the player should not have to endure negative press and scrutiny by the public.

An example of a case of unknowing doping resulting in initial two-year sanctions was that of
professional tennis icon Maria Sharapova. Sharapova was one of the biggest stars in professional
tennis, with a former world number one ranking, thirty-six professional titles, five of which are
grand slams.!%* She is one of the wealthiest athletes in history, especially from her wide array of
sponsorship and brand deals.'® On January 26, 2016, Sharapova tested positive for performance
enhancing substances after a urine test taken after her quarter-final loss in the Australian Open that
year. That test revealed the drug Meldonium was in her system during competition.!%® The
particular issue with Sharapova’s case was the lack of proper notice that the drug was in fact a
banned substance under the Tennis Anti-Doping Programme.!®” Meldonium was only deemed a
banned substance on January 1 of that same year, only a few weeks prior to her positive test.
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Professional tennis players had received an email with “player news,” but with no mention that
Meldonium had been added to the banned substance list.!% After being charged with an anti-
doping violation and the subsequent hearings and appeals process, Sharapova’s period of
ineligibility was reduced to fifteen months instead of the two-year sanction because of her lack of
knowledge and proper notice that the drug had been newly banned.'” Even though the Tennis
Anti-Doping Programme was not clear about the addition of Meldonium to the banned substance
list and Sharapova did not know the substance she was taking was banned.!!?

Nonetheless, Sharapova was still issued a fifteen-month ban.!!! As a result, she lost multi-million-
dollar relationships with many brands, including TAG Heuer, Porsche, Evian, and Nike.!'? Further,
she could not compete for championships or in any competition at all, which hurt her playing
career. And not only did Sharapova lose time in her tennis career, but she also took a hit in her
professional marketing, and her reputation in the public eye. Had Maria Sharapova knowingly
violated the substance ban, her suspension from play would be much more appropriate. However,
Sharapova paid a hefty price for the Tennis Anti-Doping Programme’s administrative error and
lack of due diligence regarding notification.

Sharapova’s story gives rise to an important inquiry. It is unclear how often administrative errors
occur under the purview of the International Olympic Committee, World Anti-Doping Agency, or
International Tennis Integrity Agency. It seems entirely unjust for an error on behalf of the
administration to cause a professional athlete a piece of their career and livelihood. If such
instances occur, a policy should be put in place to make sure that the athlete is somehow
compensated for their losses. However, even if there is a monetary compensation, that athlete will
likely never be able to repair the damage that has been done to their reputation. With a more relaxed
standard for first offenses, athletes around the world would not have to suffer the harsh
consequences, even without the requisite state of mind.

Another consideration for whether strict scrutiny should be applied to certain doping violations is
the possibility of contaminated substances. Contaminated substances are at the center of the issue
for professional tennis player Simona Halep. She has asserted and provided evidence to show that
“contaminated licensed supplements” were the cause “for her positive test at the U.S. Open.”!!?
Contamination of substances used by athletes is more likely than many may think. A recent study
conducted by Hans Geyer in Germany determined that out of 634 supplements tested, 14.8% of
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them were contaminated with a banned substance.!''* This study demonstrates an increased

likelihood than an athlete may come into contact with supplements that could cause them to have
a positive doping test. Although an athlete may unknowingly ingest a contaminated substance, the
World Anti-Doping Code still retains the authority to significantly sanction the athlete. The World
Anti-Doping Code states:

In cases where the Athlete or other Person can establish both No Significant Fault
or Negligence and that the detected Prohibited Substance (other than a Substance
of Abuse) came from a Contaminated Product, then the period of Ineligibility shall
be, at a minimum, a reprimand and no period of ineligibility, and at a maximum,
two years Ineligibility, depending on the Athlete or other Person’s degree of
Fault.!!3

This provision shows that even if the athlete ingested substance that were contaminated and
established no fault or negligence on their behalf, they could still be punished from play to up to
two years. The contrast between no ineligibility and two years leaves lots of room for discretion
to the doping organization. Although athletes must be mindful of what they put in their body, it is
difficult to reconcile how two individuals could have the same state of mind and degree of fault,
and in theory receive two different outcomes that would affect their careers in drastically different
ways.

A particular group of professional athletes which the strict scrutiny impacts very distinctly are
minors. Often, minors that are being pushed to such a high level at such a young age are not in
full control of their lives and are subjected to the wishes of their family, their coaches, and their
country. In fact, the International Olympic Committee on harassment and abuse recognizes doping
practices on minors as “non-accidental physical abuse.”!'® Many minors can easily be coerced or
brainwashed by those they trust. Or, if there is a pattern of abuse, they may feel uncomfortable to
speak up to the proper authorities, especially if their country encourages doping practices. With a
strict scrutiny standard that does not account for an athlete’s state of mind or lack of education
regarding doping practices, children could be powerless. In fact, evidence exists to show that
sports doping and sanctions that follow disproportionately impact minors. The American Academy
of Pediatrics reports that “children as the most vulnerable group affected by doping and the threat
such practices represent.”!!” Because of the likelihood of coercion and abuse surrounding positive
doping tests in children, minors should have stronger protections in sports and should not be
subject to harsh sanctions.

There are several countries that have record highs for athletes who are minors testing positive for
doping. In a ten-year global study about minors and doping, the results showed that Russia, India,
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and China ranked the highest for most positive doping cases in their minor athletes.!!® The positive
tests were most commonly flagged for diuretics, stimulants and anabolic steroids, and 1,400 of the
positive tests studied were from minors.!!"” The World Anti-Doping Agency reported that a
whopping eighty percent of these cases ended up with a sanction being imposed on the minor
athlete.'?® What is even more concerning is just how young these athletes are when they might be
possibly subject to such harsh sanctions. The same study reported that the youngest athlete tested
was only eight years old, and the youngest athlete sanctioned for doping was only twelve.'?! The
World Anti-Doping Code retains the authority to sanction minors, even though they often receive
the status of “protected persons.”'?? The relevant provision from the World Anti-Doping Code
states:

Where the anti-doping rule violation not involving a Substance of Abuse is
committed by a Protected Person or Recreational Athlete, and the Protected Person
or Recreational Athlete can establish No Significant Fault or Negligence, then the
period of Ineligibility shall be, at a minimum, a reprimand and no period of
Ineligibility, and at a maximum, two years Ineligibility, depending on the Protected
Person or Recreational Athlete’s degree of Fault.!?

This provision is similar to the provision regarding contaminated substances. This sliding scale
gives much discretion to the court when athletes who are minors should have more solid
protections under the World Anti-Doping Code. Even with a “protected person” status, vulnerable
minors are held to the same strict scrutiny standard as adults.

In many legal systems, minors are a protected class in the eyes of the law. They cannot enter many
binding contracts or provide informed consent. By treating a minor’s protected status the same as
an adult’s possibility of ingesting a contaminated substance or knowing doping violation, the
court’s discretion on sanctions goes too far. Even if sanctions for unknowing adults cannot be
changed under the World Anti-Doping Code, the lack of protections for athletes who are minors
under the strict scrutiny standard should not stand. Although the World Anti-Doping Agency has
set out to protect minors in theory, it does not present as effectively in practice. If minors do not
have a more lenient standard for sanctions, their status as a “protected person” is almost
meaningless. This lack of protections unfairly converts “minor athletes from victims into
suspects.”124

A recent example of how harsh these sanctions can be on athletes who are minors is illustrated in
the case of fifteen-year-old Olympic figure skater Kamila Valieva. The skater from Russia was
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sanctioned by the Court of Arbitration for Sport for a knowing doping violation after she tested
positive for a banned heart medicine.!?> The Court of Arbitration for sport decided that Valieva
was subject to the full four-year ineligibility sanction, and Russia’s Olympic gold medal was
stripped away.!?® The lower tribunals held that Valieva was protected as a minor, but the Court of
Arbitration for Sport did not agree.!?” The likely toss-up between the outcomes from the lower
tribunals and the appeals tribunal is because of the wide discretion afforded to tribunals under the
World Anti-Doping Code regarding imposition of sanctions. Because of Russia’s long history of
doping violations and cheating, it is very possible that Valieva was a young, impressionable child
who was only doing what was told to her by her team or her family. Without a safe haven afforded
to all minors in the World Anti-Doping Code, strict scrutiny will exact harsh punishment on
children who may not have any idea of what they are doing. A more appropriate consequence for
minors who test positive for performance enhancing drugs for the very first time would be a
reprimand and no period of ineligibility. Minors should be protected and educated about the harms
of doping before they are harshly punished for mistakes they may not even know are wrong.

VII. Appeals

Even if there was no way to change the strict scrutiny standard under the World Anti-Doping Code,
there are several ways that the appeals process could better balance the interests of doping
organizations and the athletes. First, the location of the Court of Arbitration for Sport is a possible
obstacle for many athletes outside of Europe, as it is located in Lausanne, Switzerland.!?®
Moreover, some scholars have argued that the Court of Arbitration for Sport is “Eurocentric,” and
that “representation of arbitrators typically does not reflect the demographics and unique socio-
economic and cultural challenges of athletes from poorer nations.”!?® An unbiased panel that is
representative of the people could possibly increase the fairness of the appeals process. Even more
importantly, the Court of Arbitration of Sport being so far away from the individuals it has
jurisdiction over in doping proceedings can decrease the access to the court. Further, taking an
anti-doping case all the way to the court of appeals can be a costly endeavor for many athletes.
Not every athlete who receives a doping violation may have the funds to travel to Switzerland to
appear in person, or the equipment or access to technology to attend the hearing virtually. If an
athlete cannot afford to even attend the appeals, it is even less likely that they will be able to pay
for elite legal counsel or expert witnesses to testify on their behalf. This financial obstacle could
leave many athletes without the ability exercise their right to an appeal, completely blocking their
access to justice on their case.

Even if an athlete can afford to attend the proceedings themselves, there must be a more exacting
review in the appeals stage to ensure the fairest process for all athletes, whether they be adults or
children. The Court of Arbitration for Sport retains the authority for a de novo review of decisions

125 Russian Figure Skater Kamila Valieva Disqualified in Olympic Doping Case, NBC NEWS (Jan. 29, 2024),
https://www.nbcnews.com/news/world/russian-figure-skater-kamila-valieva-disqualified-olympic-doping-case-
rcnal36154 [https://perma.cc/M2QC-5Q9S].

126 Id

127 Id

128 Shaun Star & Sarah Kelly, 4 Level Playing Field in Anti-Doping Disputes? The Need to Scrutinize Procedural
Fairness at First Instance Hearings, 21 INT’L SPORTS L.J. 94, 95 (2020),
https://link.springer.com/article/10.1007/s40318-020-00176-6 [https://perma.cc/SCTM-KRID].

129 Id

16



made in the lower tribunals.!*® This review gives no weight to the decision of the first tribunal.
The World Anti-Doping Code expressly states that “In making its decision, CAS shall not give
deference to the discretion exercised by the body whose decision is being appealed.”!3! The
rationale behind this standard of review is likely that a tribunal or anti-doping organization in an
athlete’s own country could be much more lenient on sanctions and reasoning than the appeals
court.!32 This is a valid concern, as some countries have blatantly ignored doping rules in the past
or even encourage performance enhancing substance use in their athletes.!>3 Although these issues
exist, there are several concerns regarding an automatic de novo review at the appeals stage. One
argument identifies the issue that this format is that renders a decision by the lower tribunals
essentially meaningless.!** The de novo review standard leaves all discretion to the Court of
Arbitration for Sport to render a decision based entirely on their own reasoning. This issue is
exacerbated by the finality of the Court of Arbitration for Sport’s decision. The court asserts that
its decisions are “final and binding.”!*> If an athlete decides to pursue the single hearing option
under the Court of Arbitration for Sport, the one hearing will be the only review of their case.!3
Essentially, all roads end at the Court of Arbitration for Sport for doping violations cases.

A fairer process in doping violations cases would allow athletes to appeal to some other institution
in addition to the options already available in the Court of Arbitration for Sport. The ability of the
Court of Arbitration for Sport to single-handedly decide the fates of many professional athletes is
too much power for any one tribunal to have. Some other avenues or different institution to appeal
to would better protect the athlete’s interest as well as ensure enforceability of doping violations
sanctions. A model for this idea can be found in the appeals processes of the federal administrative
agencies in the United States. Federal administrative agency adjudication processes are similar to
those set up by the International Olympic Committee and International Tennis Integrity Agency.
However, they differ in that the federal agencies have an appeals route through the federal court
system.!*” Although this option exists for private parties in adjudication proceedings, receiving
judicial review is not an easy feat. Private parties must first exhaust all their options within the
adjudication process of the agency prior to making a judicial appeal.!3 The amount of steps parties
must go through prior to receiving a judicial appeal depends on the agency that has jurisdiction
over their case.!3® But once a private party receives a green light to seek judicial review, achieving
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a judgment in the federal courts overturning the agency’s decision is rare due to the high burden
of proof on plaintiffs and deference given to agency decisions.!*’ The path for private parties to
achieve a favorable judgment after a loss at the agency adjudication is not an easy one, but they
do have a chance of winning their appeal in the federal court system.

Although the likelihood for redress is limited for private parties in judicial review of federal
administrative agency adjudication decisions, sone likelihood still exists. Even the possibility for
a different tribunal to hear the case is a fairer process than what is afforded to athletes subject to
the World Anti-Doping Code and jurisdiction of the Court of Arbitration for Sport. In a guidance
report published by the U.S. Department of Justice, the federal executive agency emphasizes the
importance of a separation of reviews of cases.!*! Even arguing for the effectiveness of de novo
review, the Department of Justice highlighted that “To maximize the effectiveness of this
responsibility, agencies should ensure that administrative review is conducted by an appeal
authority that is separate and distinct from the office or official that made the initial
determination.”'#? Because of the limited availability for an athlete to seek an appeal outside of
the Court of Arbitration for Sport, there must be consideration for whether de novo review is
properly ensuring that athletes get a fair and impartial ruling on their case. This is especially
imperative as the Court of Arbitration for Sport is hearing more cases in recent years.!** One
statistic demonstrates that in 2020, the Court of Arbitration for Sport heard 948 cases as opposed
to only 600 in 2016, and the number of appeals heard doubled from the 2016 statistic to 811 in
2020.'% As the wide reach of the Court of Arbitration for Sport expands, so must the procedural
protections for athletes whose livelihoods and careers are at stake. Without the most effective
methods to ensure justice at both the first hearing and appeals stage, athletes could face extreme
consequences that somehow could been avoided with different procedural measures in place. A
consideration for fairer process might include an appellate standard of review that includes some
element of deference to the lower tribunals. Without such a change, the proceedings at lower
tribunals other than the Court of Arbitration for Sport are rendered inconsequential, leaving far too
much power to one individual institution.

VII. Solutions

Although doping regulations and enforcement has improved since the World Anti-Doping
Agency’s inception in 1999, there is much more work to be done to ensure the fairest process to
professional athletes in professional tennis and other Olympic sports. There are several solutions
that might alleviate some due process concerns that arise out of Anti-Doping proceedings in all
sports that are subject to the World Anti-Doping Agency’s rules. One solution is to better educate
athletes about doping, or increasing the education that athletes should be required to learn before
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participating in professional sports. The World Anti-Doping Agency has implemented education
principles relatively recently, publishing the first “International Standard for Education” on
January 1%, 2021.!% The World Anti-Doping Agency defines the purpose of education in the
context of doping with the goals “to raise awareness, inform, communicate, to instill values,
develop life skills and decision-making capability to prevent intentional and unintentional anti-
doping rule violations.”'#¢ Further, section eighteen of the World Anti-Doping Code is dedicated
to the World Anti-Doping Agency’s policy on educating professional athletes about doping and
performance enhancing substances.!*’” The relevant principles of the World Anti-Doping Code
regarding education state:

Education programs are central to ensure harmonized, coordinated and effective
anti-doping programs at the international and national level. They are intended to
preserve the spirit of sport and the protection of Athletes’ health and right to
compete on a doping free level playing field as described in the Introduction to the
Code.

Education programs shall raise awareness, provide accurate information and
develop decision-making capability to prevent intentional and unintentional anti-
doping rule violations and other breaches of the Code. Education programs and
their implementation shall instill personal values and principles that protect the
spirit of sport.!48

The adoption of education as a pillar of the Anti-Doping mission was a step in the right direction
for anti-doping organizations.

Further, the World Anti-Doping Agency sets guidelines for individual nations’ anti-doping
organizations education programs.!'*® Although having educational guidelines and providing some
materials is an improvement for the World Anti-Doping Code, there are flaws that still exist with
this system. The issue with the guidelines is that the World Anti-Doping Agency guidelines allow
for certain imperative information, including the principle of strict liability and the rights and
responsibilities of the World Anti-Doping Code, to be published on as little as a simple website,
without more.!>° The method of posting educational materials only to a website is not adequate to
hold athletes to such strict liability in the event of a positive doping test. Making information
available does not ensure that the information reaches the proper audience, in this case athletes all
around the world. Not all athletes might have access to the proper technology to read all the proper
materials about doping. Further, minors that are being forced to dope by adults may have this
information hidden from them to prevent them from speaking out about them being subjected to
taking performance enhancing substances. The World Anti-Doping Agency has made a positive
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effort in the educational sphere surrounding the use of performance enhancing substances, but
more needs to be done to ensure the fairest process to athletes of all ages.

Improving the educational process for doping is imperative to improving anti-doping procedures,
especially because evidence exists to show that the current educational programs in place are not
very effective. Several studies assessed data surrounding percentage of questions answered
correctly on a quiz given to athletes surrounding banned substances or knowledge of rules in the
World Anti-Doping Code'>!. In Jamaica, the athletes scored an average thirty-eight percent
correct.'>? In Japan, the athletes scored an average of 64.54% correct.!* In Poland, the average
score was 45.22%.'5*  Australian athletes were tested and scored only a 32.2% correct on
average.!>> Although the World Anti-Doping Agency has elevated the emphasis on education,
there is still a disconnect between educational tactics and information that professional athletes
retain about banned substances.!>® Because the sanctions for a positive doping test can be
detrimental to an athlete’s life and career, a more diligent educational process should be required
before an athlete is able to compete in professional sports and is subject to vast drug testing under
the World Anti-Doping Code. One possible solution to correct this issue may be requiring athletes
to participate in in-person classes where they are made aware of the doping rules and are offered
an opportunity to anonymously report if they are being coerced to dope against their will. If the
education were to remain solely online, another solution may be to require athletes to pass online
exams that include the relevant doping information as a prerequisite to competition in professional
events.

Once athletes are properly educated and become subject to testing, there are several ways doping
hearings themselves can be improved to be fairer to athletes while still protecting the interests of
anti-doping organizations. The first is to ensure interpreters are provided by the court at no extra
cost to the defendant athlete. If the Court of Arbitration for Sport is to retain jurisdiction on both
first hearings and appeals, athletes will already be taking on great expense to appear in person at
their trial. Ensuring clear communication across language barriers for athletes from all parts of
the world is to ensure they can present the information relevant to their case. Especially if an
athlete cannot afford to retain counsel, the ability to represent oneself is imperative to justice in
these cases. It should be the responsibility of the World Anti-Doping Agency or the Court of
Arbitration of Sport to ensure smooth and complete access to their tribunals, including through
language.

Further, athletes should be able to rely on a standard of proof clearer and more definitive than that
of “comfortable satisfaction of the court.” This standard currently in place for anti-doping
proceedings is too flexible, partially subjective, and does not allow for clear precedent, which is
fundamentally unfair considering the sanctions athletes face in lieu of an unfavorable decision.
Moreover, tribunals considering the personal reputation of the athlete could even have their
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decisions clouded by repressed and implicit biases. Initial anti-doping hearings should adopt a
“preponderance of the evidence” standard, which gives the anti-doping courts a more definitive
basis for decisions and would give athletes better precedent on what to expect for their initial anti-
doping proceedings.!>” This standard would still allow anti-doping organizations to present their
case with the strength of their evidence while protecting the individual athletes from personal
scrutiny.!®

Moreover, the doping appeals process could better serve athletes by giving them another forum
besides the Court of Arbitration for Sport to hear their case. Because the Court of Arbitration for
Sport is the only place where final and binding decisions are rendered, this court holds immense
power to exact sanctions on athletes. It is important that athletes have a different tribunal hear
their claims in case the Court of Arbitration for Sport is not entirely fair during the appeals process.
Moreover, if the Court of Arbitration for Sport is to retain sole and final jurisdiction over all
professional athletes across the world, it should move away from an automatic de novo standard
of review. If the Court of Arbitration for Sport is the only court to hear an appeal and gives no
deference whatsoever to the tribunals below, it renders the lower court’s decisions meaningless. !>
In that case, the Court of Arbitration holds significantly too much power and most times imposes
sanctions on athletes that deprives them of their ability to compete for a significant amount of time,
even if the doping violation was unknowing or due to a contamination error.

The most important solution of all should be to depart from strict liability in first offense doping
cases. Professional athletes, both tennis players and from other Olympic sports, have an incredibly
short window of time that they can compete at the highest level due to the immense strain on the
body and mind. When a doping sanction even for an unknowing offense or contaminated
substance robs an athlete of precious years to compete, it can ruin the athlete’s reputation, career,
and personal life. The move away from strict liability for first offenses is especially critical for
minors who have tested positive for performance enhancing substances. Because minor athletes
are often victims of abuse, they may not have the capability to speak up for themselves and their
own wishes regarding the substances they ingest.!®® To hold powerless athletes to a standard which
threatens their entire career before it has even started is a punishment far too grave. Instead of a
strict liability standard for even first offenses or unknowing offenses, a better sanction would be a
proper warning and mandatory education regarding the dangers of doping and the requisite
punishments. This method would still achieve anti-doping organizations’ goal to encourage
compliance with doping rules, while still maintaining justice and fairness to professional athletes.

VIII. Conclusion

Sports and the use of performance enhancing drugs have a long and complicated history. The
introduction of anti-doping rules was a necessary addition to the international sports community,
but the rules and their enforcement do come with their own share of pros and cons. Without them,
athletes can use drugs to alter and improve their performance far beyond what they could do on
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their own.!®! Further, there is much evidence to support that there are grave dangers associated
with athletes using substances in competition.!®> Because of the risks associated with doping in
sports and unfair advantage that banned substances provide, the World Anti-Doping Code and
similar rules for other Olympic sports were an essential component to regulations in professional
sports. The World Anti-Doping Agency’s enforcement of the rules is an important interest, so that
athletes and countries around the globe actually observe and follow the regulations in place.

Despite this high interest for anti-doping organizations, it is impossible to ignore the elements of
fair process that are absent from anti-doping proceedings and appeals. For many athletes in
Olympic sports, including professional tennis, the present and harsh reality is that they may suffer
sanctions spanning the course of several years due to elements of unfairness in the doping testing,
proceedings, and appeals mechanisms that are currently in place. Athletes like Maria Sharapova
and Simona Halep, both who asserted that they never knowingly ingested banned substances, will
never get back the time they lost playing the sport they trained their whole lives for. Athletes who
are children, who are often abused and coerced into ingesting banned substances, will be punished
instead of protected by an organization who claims to seek to protect athletes from harms. Because
anti-doping organizations are interested in protecting athletes, the professional tennis tours,
International Olympic Committee, and World Anti-Doping agency must take action to reform the
anti-doping system to remedy the strict liability sanctions imposed on athletes for first time doping
violations.
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