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Syllabook \sil-a-bůk\ n (ca. 2008) 1: 
a bound booklet that includes all of 
the rudimentary contents of a standard 
course syllabus, as well as assignment 
sheets, rubrics, tips on assignments, and 
secondary legal readings. 2: A course 
survival guide. 



Dedication
This survival guide is dedicated to Dr. Charlie 
Marler, who introduced me to communication 
law, including his 7 a.m. test times. I am also 
thankful for that little spot in his front yard 
where I very nervously worked up the courage 
to ask my future wife out on what would be 
our very first date. Thank you for believing in 
me, Doc.

New to the tenth edition
• Added: Freedom of expression for non-human speakers.
• Added: Another day that focuses on privacy rights.
• Reduced: Free speech in the public schools.
• Reduced: Time devoted to the right of access.
• Added: New Supreme Court rulings: Packingham v. North Carolina, 

2017 U.S. LEXIS 3871 (2017), Star Athletica v. Varsity Brands, 137 S. Ct. 
1002 (2017), Matal v. Tam, 2017 U.S. LEXIS 3872 (2017).

• Added: Beauharnais v. Illinois, 343 U.S. 250 (1952) to the “Defama-
tion” category in Section 4.

• Created a “Non-Human Speakers” grouping of cases in Section 4.
• Changed the way the Problem Paper is turned in to address problems 

from previous semesters.
• Added last semester’s Golden Gavel winner to Section 8.



Table of Contents
Section 1: Course Details .................................................................................. 1  
 Course Rationale ........................................................................................... 1  
 University Curriculum and Learning Outcomes .......................................... 2
 Texts............................................................................................................... 2
 Course Policies & Procedures ....................................................................... 3
Section 2: Coursework & Grading ................................................................... 5
 Examinations ................................................................................................. 5
 Brief and Context Assignment ...................................................................... 5
 Problem Paper ............................................................................................... 6
 Reading and Podcast Quizzes ....................................................................... 7
 Exercises and Assignments ........................................................................... 7
 Grading Scale and Grade Distribution ......................................................... 8
Section 3: Course Schedule ............................................................................... 9
 Unit I: The Meaning of Freedom .................................................................. 9
 Unit II: Libel, Privacy, and Information Gathering .....................................11
 Unit III: Obscenity, Internet Regulation, Intellectual Property ................. 12
Section 4: Brief and Context Assignments .....................................................15
 Finding Your Cases ......................................................................................15
 Reading Your Cases .....................................................................................17
 A Format for Briefs ......................................................................................17
 Expectations for Context Assignments ........................................................17
 A Sample Brief .............................................................................................19
 Case List ...................................................................................................... 20
 Rubric for Briefs ...........................................................................................21 
Section 5: A Class Divided .............................................................................. 27
Section 6: The Constitution and the Court ....................................................... 29
 The First Amendment ................................................................................. 29
 The Supreme Court ..................................................................................... 29
 Noteworthy Past Supreme Court Justices ....................................................31
 The Court and the Judicial Appointment Process .......................................31
 Key Terms Used by the Supreme Court...................................................... 33
 Noteworthy Supreme Court Precedents ...................................................... 34
Section 7: The Golden Gavel .............................................................................35



1. Course Details
The basics
Class: JOUR 4316 - Communication Law
Class time: 2 p.m. to 3:20 p.m. on Tuesdays and Thursdays.
Location: Umphrey Lee Room 278

Instructor information
Jared Schroeder, Ph.D., assistant professor
Office: Umphrey Lee 208
Office phone: 214-768-3395
Email: jcschroeder@smu.edu
Office hours: 11 a.m. to 2 p.m. on Mondays, Tuesdays, Wednesdays, and 
Thursdays (though you are extremely likely to find me in my office at other 
times).
Social media: Facebook, Twitter (@Clipper56), LinkedIn, or Snapchat (clip-
per56).

Professional background: I worked full-time as a journalist for nearly a decade 
before leaving journalism to pursue my scholarly interests. Most of my time 
was spent at the San Angelo Standard-Times and Abilene Reporter-News, 
though I got my start here in the Metroplex at the McKinney Courier-Gazette.

Scholarly background: My research is concerned with the flow of discourse 
in democratic society, especially as it pertains to how we interpret the press 
clause in an era when nearly everyone has access to a press and how the mar-
ketplace of ideas metaphor can be understood in the era of bots, social media, 
and fake news.

Course rationale
The freedom to communicate is a pillar of a functional democracy. The framers 
of the nation’s founding documents included specific protections for speech 
and the press, among other rights, and what the nation enshrined in the eigh-
teenth century has remained central to our ideas in the twenty-first. 

The past, however, is prologue. As the world has changed, and networked 
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technologies have emerged as dominant forms of communication, the rights 
relating to free expression, those that our nation has struggled with since the 
moment the ink dried on the Bill of Rights, face new challenges. 

This course provides students an opportunity to explore the historical devel-
opment of communication-related law, while at the same time considering 
new questions that have arisen regarding our nation’s “first freedoms.” 

This course also seeks to provide students with relevant knowledge regarding 
issues they very likely will face as future communicators, such as defamation, 
invasion of privacy, copyright law, and access to governmental documents. 
This is a course in historical and contemporary challenges. Critical thinking 
and citizenship. Freedom and responsibility.

Catalogue description
An exploration of the historical and philosophical bases for freedom of expres-
sion. Practical applications of the law (e.g., libel, censorship, access, privacy, 
obscenity, copyright, and government regulations) that affect broadcasting, 
advertising, and the press.

University Curriculum and Learning Outcomes
This course meets one of the History, Social, and Behavioral Sciences depth re-
quirements under the University Curriculum. Using the Problem Paper assign-
ment (see Section 5), students will be assessed based on the following criteria: 

“Students will demonstrate an understanding of specific disciplinary or pro-
fessional subject matter(s) by applying research outcomes or theory about how 
individuals, institutions, and/or cultures shape economic, political and social 
experiences.”

Texts
Readings for this course come from three sources:

2

Learning in layers
The content of this course is naturally challenging. The cases are tough to 
read. The concepts can be tough to grasp. Over the years, to help students, 
I have developed a layered system to guiding students through the class.
Layer 1: Podcast
Layer 2: Reading
Layer 3: Lecture
Layer 4: Activity/assignment
The layered system only works if you meaningfully engage with the 
content. The purpose of this approach is to provide each student multiple 
opportunities, through different formats, to grasp the material in each part 
of the class.
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- Stewart, D. R. (2017). Social media and the law: A guidebook for stu-
dents and professionals. New York: Routledge. This is a required text for the 
course. (Note: Be sure you get the second edition)

- Selected articles and chapters that will be scanned in and provided via 
Canvas.

- The assigned cases for the course are available using the LexisNexis 
database, which is available through the library (See Section 4 for a guide on 
how to look up cases). 

In addition to the readings, a series of ten podcasts are available on Canvas. 
The podcasts are primarily used to introduce foundational ideas each time we 
begin a new topic in the class, freeing up time for discussion, exercises, and 
deeper exploration of topics during class meetings.

The open door
I am happy to meet with you. Come by any time. I will drop whatever I’m do-
ing. You do not have to make an appointment, though sending an email, even a 
few minutes ahead of time, can help make sure that I’m in my office when you 
arrive. I’m on campus, usually in my office, quite a bit of the time. I especially 
encourage students to stop by when they have briefs due, when studying for 
tests, and while working on paper proposals. 

Attendance
This is a 4000-level class that includes challenging content. You will strug-
gle if you miss class. I see it happen every semester. There generally is no 
automatic, direct penalty for missing class. No such penalty is needed because 
missing class is a penalty in of itself. Those who miss class receive zeros on 
quizzes and in-class exercises. Those zeros add up. 

Those who miss class also miss when assignments are explained and vital 
course concepts are discussed, which often leads to poorly done assignments 
and lower test grades – which again (here we are) lead to lower grades.

Excused absences are for valid reasons, such as participation in an SMU-spon-
sored activity or observance of a religious holiday. Students who miss class 
because of illness must provide a doctor’s note to receive an excused absence. 

Students are responsible for finding out about what they missed while not in 
class. Generally, late assignments will receive a 20-percent deduction for every 
24-hour period that they are late. Once an assignment is five days late, it is a 
zero. Unless there are extenuating circumstances, a student who missed class 
because of an excused absence has one week to make up missed assignments, 
including quizzes.

Course policies and procedures
The following policies have been adopted by the Division of Journalism. By 
enrolling in this class, you are agreeing to the following terms and conditions:



Academic Honesty and Misconduct
You are bound by the Honor Code and the SMU Student Code of Conduct. 
For more information, go to: http://www.smu.edu/StudentAffairs/StudentLife/
StudentHandbook/HonorCode

Plagiarism and Fabrication
Plagiarism is stealing someone’s words or ideas and passing them off as your 
own. Fabrication is making up information. Both strike at the heart of the 
journalistic process, where proper attribution and fact checking are paramount. 
We will deal with plagiarism and fabrication in the harshest manner possible, 
including a failing grade on the assignment and referral to the honors council. 

Disability and Accommodations
Students who require academic accommodations for a disability must first reg-
ister with Disability Accommodations & Success Strategies (DASS).  Students 
can call 214-768-1470 or visit http://www.smu.edu/Provost/ALEC/DASS to 
begin the process. Once registered, students should then schedule an appoint-
ment with the professor as early in the semester as possible, present a DASS 
Accommodation Letter, and make appropriate arrangements.  Please note that 
accommodations are not retroactive and require advance notice to implement.

Excused Absences for University Extracurricular Activities
Students participating in an officially sanctioned, scheduled University extra-
curricular activity should be given the opportunity to make up class assign-
ments or other graded assignments missed as a result of their participation. It 
is the responsibility of the student to make arrangements with the instructor 
prior to any missed scheduled examination or other missed assignment for 
making up the work. (University Undergraduate Catalogue)

Religious Observance
Religiously observant students wishing to be absent on holidays that require 
missing class should notify their professors in writing at the beginning of the 
semester, and should discuss with them, in advance, acceptable ways of making 
up any work missed because of the absence. (See University Policy No. 1.9).

Campus Carry Law
In accordance with Texas Senate Bill 11, also known as the “campus car-
ry” law, SMU remains a weapons-free campus. Specifically, SMU prohibits 
possession of weapons (either openly or in a concealed manner) on campus. 
For more information, see: http://www.smu.edu/BusinessFinance/Police/Weap-
ons_Policy.

Library Resources
Megan Heuer is the librarian assigned to assist students with their research in 
the class. You can find help online at guides.smu.edu/journalism. Email Megan 
at mheuer@smu.edu. To set up a one-on-one appointment for help: libcal.smu.
edu/appointment/12037.

4
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2. Coursework  
    & Grading
The coursework in this class is intended to introduce, reinforce, and add 
depth to students’ understandings of the central concepts of communica-
tion law in the United States. 

There is no busy work in this class. No one has time for busy work. Each 
assignment is intended to guide students toward a greater level of under-
standing regarding the topics examined during this course.

The four primary forms of work in this course are: examinations, case 
briefs, the problem paper, and reading/podcast quizzes. Participation and 
relatively small exercises also make up a part of students’ grades in the 
course.

Examinations
This course is broken into three units. Each unit will end with an examina-
tion over that unit’s material. The third test, which will be handed out on 
the final day, will include material from Unit III and major concepts from 
the previous two units.

The examinations will include multiple choice, short answer, and essay 
questions. Questions will be drawn from course readings, podcasts, cases, 
and lectures. Students are encouraged to take excellent notes in class and 
during their readings.

The tests over Unit I and Unit II are worth 135 points each. The test over 
Unit III is worth 190 points. Overall, tests make up 460 points or 46 per-
cent of the total grade in the course.

Case brief and context assignments
Each student will turn in two case brief during the semester. The “brief” 
part of the assignment requires the student to follow detailed guidelines 
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(see Section 4), to compose a one-page synopsis of a case. The “context” 
portion of the assignment requires students to write a short reflection 
regarding the historical context that surrounded the decision. What forces, 
movements, or other considerations at the time of the decision might have 
influenced how the court came to interpret the law the way it did?

In a legal sense, a brief is a concise statement of the central facts, ideas, 
and questions surrounding a case. Briefs should be formatted exactly like 
the example provided in Section 4. For an example of an “A” brief, a 
guide for finding cases in LexisNexis, a rubric regarding how they will be 
graded, and other information, see Section 4.

Overall, brief and context assignments are always due at the beginning of 
the assigned class period. See the course schedule (Section 3) for specific 
due dates for each week’s briefs. Late briefs will receive a 20-percent re-
duction in their grade for every 24-hour period that passes after the dead-
line. Students should upload a Word file to the proper dropbox in Canvas.  

In many cases, students will be called upon during class to provide the 
basic facts, ideas, and questions surrounding their brief during class.

The brief and context assignment is worth 160 points and represents 16 
percent of the total grade in the course.

Reading and podcast quizzes
Giving quizzes over readings and podcasts is a colossal waste of time for 
students and professors. Unfortunately, a greater concern is that students 
do not read or listen to the podcasts and fail the tests, fail to participate in 
class, fail to grasp concepts needed for their papers, and fail to learn. For 
these reasons, there will be about ten unscheduled reading/podcast quizzes 
during the semester. 

Each student’s lowest quiz grade will be replaced by a participation grade, 
which is derived from attendance during the five “class divided” exercises 
(see Section 6) during the semester. The grade can total 25 points.

These quizzes will be given at the start of class and should take no more 
than ten minutes. Students will only be asked about key concepts, not 
meaningless details. Students who are late or absent cannot make up a 
missed quiz. Those with an excused absence, however, can make up a 
missed quiz, if they do so within a week of the quiz date.

Each quiz will be worth about 35 points each. The quizzes will add up to 
280 points or about 28 percent of the total grade in the class.
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Exercises and assignments
The course includes four planned assignments that require some amount 
of outside-of-class work. The assignments, listed below, total 100 points in 
value. 

The planned exercises are:
• Terms of Use Analysis
• Santa Fe Reflection Exercise
• Shield Law Analysis
• Internet Goods and Evils Exercise

Overall, this area of the grade is worth 100 points or 10 percent of the 
grade in the class.

Late work
Unless otherwise noted, all late assignments will receive a 20-percent 
deduction for every 24-hour period that they are late. Once an assignment 
is five days late, it is a zero.

Grading
Grading scale
A ....................1,000 to 930
A- ..................929 to 900
B+ ..................899 to 870
B  ...................869 to 830
B- ..................829 to 800
C+  .................799 to 770
C  ...................769 to 730 
C- ..................729 to 700
D+ .................699 to 670
D  ...................669 to 630
D- ..................629 to 600
F  ...................599 and below

Grade distribution
Exams: 460 points ............................................. 46 percent
Quizzes: 280 points  .......................................... 28 percent
Exercises and assignments: 100 points ............. 10 percent
Brief: 160 points ............................................... 16 percent

General grading philosophy
To receive an “A” in this course, you must consistently produce exception-
al work. It is possible to receive an “A,” but not many people earn them. 
A “B” represents very good work. A “C” represents average work. “D” 
grades reflect below-average work in the course. This interpretation of the 
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grading scale is in accordance with SMU grading policies.



3. Course schedule
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Unit I: The Meaning of Freedom

Day 1
In class

• Course introduction.
• How to find and read cases
• The judicial system
• The bedrock principle of the First Amendment
• A genealogy of free expression

In class
• On the Trail: Free speech in America – a progression
• On the Trail: Theories of the First Amendment
• Prior Restraint and the Pentagon Papers
• Freedom of expression and non-human speakers - corporations, 

animals, and robots (seriously, it’s a thing)
Readings

• Free Speech in the Forgotten Years - Introduction (Canvas)
• Podcast 2: Hate Speech and Fighting Words
• Citizens United v. FEC, 558 U.S. 310 (2010) (read Chief Justice 

Roberts’s concurring opinion)
Due

• Day 2 briefs

Day 2

Readings
• Read and prepare to be quizzed over the following readings before 

the first day of class:
• Mass Media Law: The American Legal System (Canvas)
• Podcast 1: Sources of Law and the Role of Precedent

Day 0
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In class
• A Class Divided Part I: Limitations, Freedoms, and Threats on 

Social Media
• Time, place, and manner restrictions.
• Freedom of Expression in Virtual Spaces
• Fading free speech rights in the classroom: From Tinker to Morse.

Readings
• McCullen v. Coakley, 134 S. Ct. 2518 (2014)
• Social Media and the Law, Chapter 13: The Future of Discourse in 

Online Spaces
• Podcast 3: Free Speech in the Public Schools
• Tinker v. Des Moines, 393 U.S. 503 (1969)

Due
• Day 3 briefs

Day 3

“Debate on public issues should be uninhibited, robust, and wide-
open.” - Justice William Brennan, 1964

Quotes from the Court

In class
• A Class Divided Part II: Social media, student speech rights, and 

free expression for non-human speakers
• Test over Unit 1

Day 4

“Only a free and unrestrained press can effectively expose deception 
in government. And paramount among the responsibilities of a free 
press is the duty to prevent any part of the government from deceiv-
ing the people and sending them off to distant lands to die of foreign 
fevers and foreign shot and shell.” – Justice Hugo Black, 1971

Quotes from the Court

In class
• Field trip to Santa Fe.
• Assign: Santa Fe Tour reflection exercise.

Day 5
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In class
• Defamation: Highlighting New York Times v. Sullivan
• Defamation in the network era
• On the Trail: Defamation defenses
• Assign: Terms of Use Analysis

Readings
• Podcast 4: Defamation basics
• New York Times v. Sullivan, 376 U.S. 254 (1964).

Due
• Day 6 briefs
• Santa Fe Tour reflection exericse, start of class (Canvas)

Day 6

In class
• Privacy: Appropriation and intrusion
• Privacy: Your phone, your social media, and your rights
• In class: Shield Law Analysis
• On the Trail: Branzburg and access. Justice Powell’s Branzburg and 

the rise of shield laws
Readings

• Social Media and the Law, Chapter 2: Defamation
• Podcast 5: The four areas of privacy law
• Social Media and the Law, Chapter 3: Privacy and Terms of Use

Due
• Day 7 briefs
• Terms of Use Analysis, start of class (Canvas)
• Shield Law Analysis, end of class (Canvas)

Day 7

Unit II: Libel, Privacy, and Information Gathering

In class
•  The Freedom of Information Act and sunshine laws.
• A Class Divided Part III: Google Street View, the Girl Who Sued Her 

Parents and the Nasty Yelp Reviewer.
• Test over Unit II.

Day 8

“I shall not today attempt further to define the kinds of material I 
understand to be embraced within that shorthand description. . . But I 
know it when I see it.” - Justice Potter Stewart, 1964

Quotes from the Court
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In class
• Highlighting the Miller Test and questioning its future
• Assign: Internet Goods and Evils Exercise.

Readings
• Podcast 6: Tracing the Roots of Obscenity Law
• Miller v. California, 413 U.S. 15 (1973)

Due
• Day 9 briefs
• Internet Goods and Evils Exercise, end of class (Canvas)

Day 9

In class
• Free speech on the Internet
• Broadcast regulation, George Carlin and the powers of the FCC
• Commercial speech, the FTC, and deceptive advertising.

Readings
• Social Media and the Law, Chapter 9: Obscenity, Sexting and Cyber-

bullying
• Podcast 7: The mess that is the FCC

Due
• Day 10 briefs

Day 10

Unit III: Obscenity, Internet Regulation & Copyright

“If there is a bedrock principle underlying the First Amendment, it is 
that the government may not prohibit the expression of an idea simply 
because society finds the idea itself offensive or disagreeable.” – Justice 
William Brennan

Quotes from the Court

“We consider this case against the background of a profound national 
commitment to the principle that debate on public issues should be 
uninhibited, robust, and wide-open, and that it may well include ve-
hement, caustic, and sometimes unpleasantly sharp attacks on govern-
ment and public officials.” - Justice William Brennan, 1964

Quotes from the Court



• Test over Unit III (and fundamental concepts from throughout the 
term). This will be a take-home final, handed out at the end of Day 
11. Due date, TBA.

Final

“Those who won our independence . . . believed liberty to be the secret 
of happiness and courage to be the secret of liberty. They believed that 
freedom to think as you will and to speak as you think are means in-
dispensable to the discovery and spread of political truth; that without 
free speech and assembly discussion would be futile; that with them, 
discussion affords ordinarily adequate protection against the dissemi-
nation of noxious doctrine.” - Justice Louis Brandeis, 1927

Quotes from the Court
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“When men have realized that time has upset many fighting faiths, 
they may come to believe even more than they believe the very foun-
dations of their own conduct that the ultimate good desired is better 
reached by free trade in ideas...the power of the thought to get itself 
accepted in the competition of the market. - Justice Oliver Wendell 
Holmes, 1919

Quotes from the Court

In class
• Copyright, Trademark, and Patents.
• The 2 Live Crew teaches us about fair use
• Streaming, file sharing, copyright, and those poor guys from De La 

Soul
• A Class Divided Part V: The Hunger Games copyright clash (may the 

odds be forever in your favor), obscenity and 50 Shades of Grey, and 
questions about those Disney princess tattoos you’ve been thinking 
about getting.

Readings
• Social Media and the Law, Chapter 4: Intellectual Property
• Podcast 10: What is copyrighted and when? (Last podcast. Sad emoji).

Due
• Day 11 briefs (Last new briefs. Happy emoji)

Day 11
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4. Brief & context           
   assignments
Brief assignments for the term
A list of brief assignments and due dates will be provided to students 
during the first week of class. The list cannot be finalized until enrollment 
in the course is finalized. The cases, however, are listed at the end of this 
section. 

Turning in your briefs
All briefs must be turned in via Canvas as a Word document or PDF. These 
formats are readable by Turnitin, the plagiarism-checking software. Do not 
turn your brief in via email or as an attachment to a comment in Canvas.

Finding cases
Follow the steps below to find cases in LexisNexis:

1. Go to the SMU libraries website.
2. Click on the Fondren Library Center link.
3. Select “Databases” in the search box at the top of the page. Click on 

the drop-down menu and select “journalism” (see top image on Page 16). 
Click “Go.”

4. Under “additional databases,” scroll down to LexisNexis Academic 
and click on it.

5. Click on the “Look up a Legal Case” drop-down menu in the middle 
of the screen (see bottom image on Page 16).

6. From this menu, the most efficient way to find your case is to enter 
its citation. The citation for New York Times v. Sullivan, for example, is 376 
U.S. 254. The citations for all of the cases are listed in the brief and context 
assignment sheet and at the end of this section. If you put that citation 
directly into the top field, it will bring you right to the case. If you put the 
“parties” in, it will bring up every case that includes New York Times and 
Sullivan, including unrelated cases and lower-court decisions regarding 
New York Times v. Sullivan.

7. Be sure the citation on the case you find matches the one that has been 
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assigned. From there, you can print it, print to PDF, or read it on the screen. 

Reading your cases
Supreme Court cases can be long. Lower-court rulings are often shorter, 
but they can still include quite a bit of confusing language. Don’t be intim-
idated. Cases generally follow a familiar format, though the section labels 
and organization often vary. Hopefully, the following tips will make your 
readings easier:

1. Skip the blah, blah, blah: Often, especially with Supreme Court 
decisions, there are “headnotes” and a “case summary.” The lawyers are 
listed, as well as a “syllabus.” All of this can take several pages. Ignore the 
headnotes. Ignore the lawyers. The summary and syllabus can at times be 
helpful, but you really want to start reading at the point where the case text 
says something like “Opinion.” 

2. The law, the question, and the facts: Generally, the court will indicate 
in the opening section of the opinion the fundamental question it is facing, 
the law(s) involved, and it will provide an overview of the facts of the case. 
This is an important part of the decision. Read this section more than once.

3. Use a highlighter: Reading court cases can be like wading through a 
sea of complex thoughts. Use a highlighter to pick out the key ideas. Don’t 
be distracted by the footnotes (for this class, you probably won’t need 
them).  

4. Read to understand: It will not be sufficient to merely read to read. 
You will have to read the cases until you understand them. That might 
require more than one reading.

5. Look for the big finish: Often judges close their opinions with a 
summation and closing flourish of central ideas. Always give that final part 
of the opinion extra attention.

6. Dissenting opinions: In most Supreme Court cases, and in some 
lower-court cases, there will be dissents. These dissents will often be 
critical of the court’s opinions and therefore shed light on what the turning 
points in the ruling were.

A format for briefs
Briefs are worth 80 points. The actual brief must be one page with one-
inch margins (no longer). It must answer ten questions (nine if there is no 
dissenting opinion). The ten sections are: law, facts, litigation history, legal 
question, plaintiff’s argument, respondent’s argument, outcome, precedent, 
dissent, ethical issues.

Expectations for context statements
After completing the one-page brief, write a short, 300-word reflection re-
garding how the dominant issues and concerns of the nation and the world 
at the time of the decision might have influenced the outcome.
 This statement should address the political, historical, and legal context 
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surrounding the case. It should be focused on the external pressures and 
concerns that were happening at the time of the ruling. New York Times v. 
Sullivan, for example, was decided in 1964, during the Civil Rights move-
ment. The decision came less than a year after the March on Washington 
and a bomb explosion killed four young Black girls in Birmingham. The 
Sullivan ruling can be best understood when placed in its historical context.

The Context statement should require some research. The best statements 
have a few citations from credible sources. Here is an example of a strong 
context statement that was turned in by a student:

 Police surveillance has been a heavily contested issue for decades now, 
one of the more notable cases being George Holliday turning over his footage 
of Rodney King being beaten by the Los Angeles police that is likely to have 
been an influencing factor for the state to prosecute the officers, according 
to Dustin Robinson in his essay “Bad Footage: Surveillance Laws, Police 
Misconduct, and the Internet” (1400). In Commonwealth v. Hyde (434 Mass. 
594, 2001), Robinson asserts that Massachusetts has strict laws that make it 
unlawful to secretly record an encounter with a police officer or any similar 
public official (1409). Glik changed that slightly, simply because Glik was 
“openly recording” and therefore his recording could not be a secret, even 
though the officer wasn’t sure if Glik was recording or not. 
 The court ruled that mere fact that Glik was showing his phone should 
have been reasonable evidence of him “openly recording” (1410). However, 
even though there is an assumption that Glik could have been recording, 
it was not entirely clear to the officer if he was or not. According to Glik 
v. Cunniffe (655 F.3d 78, 2011), the officer originally told Glik that “he got 
enough pictures,” while later asking Glik if he was recording audio of the 
incident. The court ruled Glik openly recording was not enough evidence of 
probable cause for an arrest, but it is a fine line. Illinois, in 1976, passed an 
all-party consent statute that, since the officers didn’t consent prior to being 
recorded, would’ve meant that Glik was in violation of the law if Massachu-
setts had a similar law to Illinois (Robinson 1410). 
 These laws seem contradictory, because while a person does not have a 
reasonable expectation of privacy in a public place, does that mean that under 
these Massachusetts and Illinois laws a person still cannot secretly record a 
public official such as a police officer even if they are recording in a public 
place?

Works Cited
Robinson, Dustin F. “Bad Footage: Surveillance Laws, Police Misconduct, 
and the Internet.” The Georgetown Law Journal 100.1399 (2012): 1400-34. 
Print. 

Step by step
1. The brief should begin with the name of the case, along with its cita-

tion and the year it was decided. Example: New York Times v. Sullivan, 376 
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U.S. 254 (1964).
2. Next the student should address each of the sections in order (law, 

facts, litigation history, legal question, plaintiff’s argument, respondent’s 
argument, outcome, precedent, dissent, ethical issues). 

3. Sign the brief at the bottom in all caps. Example: PAT STUDENT.
4. Do additional reading and write a 300-word reflection.
5. Read the entire assignment over and correct any typos or grammar 

errors.
6. Turn the assignment into the briefs folder in Canvas as a Word or PDF 

document. Do not email the document to me.

An example
Note: Because of the page formatting in this syllabook, the example that 
follows does not fit on a single page. All briefs should be no longer than one 
page (with one-inch margins). Also note that this example does not include a 
reflection element. 

United States v. Alvarez, 132 S. Ct. 2537 (2012)
Law: Respondent said his indictment under the Stolen Valor Act, 18 U.S.C.S. 
§ 704(b) (making it a crime to falsely claim receipt of military decorations or 
medals), by the U.S. Government violated his First Amendment rights (free-
dom of speech). 
Facts: In 2007, Xavier Alvarez falsely told attendees at his first public meeting 
of the Three Valley Water District Board (a government entity in Claremont, 
California) that he had been awarded the Congressional Medal of Honor in 
1987. 

Litigation History: Respondent was indicted under the Stolen Valor Act. The 
United States District Court for the Central District of California rejected his 
claim that the statute is invalid under the First Amendment. Alvarez pleaded 
guilty but reserved the right to appeal under his First Amendment claim. The 
United States Court for Appeals for the Ninth Circuit found the Act invalid 
under the First Amendment and reversed the conviction. This Court granted 
certiorari. 
Legal Question: Should the Ninth Circuit Court for Appeals’ decision to 
reverse Alvarez’s indictment on the grounds that the Stolen Valor Act is in-
valid under the First Amendment be upheld? Should speech, though false, be 
protected under the First Amendment? 
Petitioner’s Argument: Respondent’s false claim of receiving the Congressio-
nal Medal of Honor violates the Stolen Valor Act.

Respondent’s Argument: The Stolen Valor Act is invalid under the First 
Amendment and therefore the respondent’s speech was protected.
Outcome: The Supreme Court affirmed the Ninth Circuit’s judgment in a 
6-3 plurality decision; 1 concurrence; 1 dissent. The Court upheld the First 
Amendment under the bedrock principle and noted that the Stolen Valor Act 
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infringes upon speech protected by this amendment. 
Precedent: Speech, even those statements we may detest or find contemptible, 
are protected by the Constitution and its guarantee of freedom of speech and 
expression. 
Dissent: Alito, Scalia and Thomas dissent, stating that, “The Stolen Valor Act 
is a narrow law exacted to address an important problem, and it presents no 
threat to freedom on expression.” 
Ethical Issues: How much protection should false speech receive? Are all 
false statements protected under the First Amendment? Should content-based 
restrictions be reevaluated to include false statements? 
– CAITLIN SLONE

Briefs case list
I curate for this list for our class. It is meant to be a resource for students. It 
includes decisions that are part of class readings, those that will be assigned 
as briefs for individual students, and cases that can be used for addition-
al readings and context, especially when looking for sources for problem 
papers.

Week 1
Foundations in freedom

• West Virginia State Board of Education v. Barnette, 319 U.S. 624 
(1943).
• Wooley v. Maynard, 430 U.S. 705 (1977).
• Texas v. Johnson, 491 U.S. 397 (1989)
• Snyder v. Phelps, 562 U.S. 443 (2011)
• Walker v. Texas Division, Sons of Confederate Veterans, 135 S. Ct. 

2239 (2015)

Week 2
Seditious speech

• Schenck v. United States, 249 U.S. 47 (1919)
• Abrams v. United States, 250 U.S. 616 (1919) 
• Whitney v. California, 274 U.S. 357 (1927)
• Dennis v. United States, 341 U.S. 494 (1951)
• Yates v. United States, 354 U.S. 298 (1957)
• Watts v. United States, 394 U.S. 705 (1969)
• Brandenburg v. Ohio, 395 U.S. 444 (1969)

Hate speech, fighting words, riotous speech
• Cantwell v. Connecticut, 310 U.S. 296 (1940)
• Chaplinsky v. New Hampshire, 315 U.S. 568 (1942)
• Terminiello v. Chicago, 337 U.S. 1 (1949)
• Feiner v. New York, 340 U.S. 315 (1951)
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Brief (60 points)

Law: Does this section include a 
correct citation and clear statement 
of the law(s) under which the dis-
pute arose, including provisions of 
federal or state constitutions, federal 
or state statutes and regulations, 
federal or state court opinions, and 
city ordinances? Do not discuss the 
outcome in this section. (6 points)

Facts: Does this section include a 
concise, clear summary of the central 
case facts and date(s) of the original 
issue or event? (6 points)

Litigation history: Does this section 
map out how this case reached this 
point in the legal process? Does it 
include a summary of the significant, 
substantive legal actions up to this 
point? Exclude procedural issues. (6 
points)

Question: Does this section include 
a clear statement of the central legal 
question(s) that focus on the First 
Amendment or communication law 
in the case? (6 points)

Plaintiff’s arguments: Does this 
section include a clear statement of 
the fundamental argument(s) made 
by the plaintiff(s)? (6 points)

Respondent’s arguments: Does this 
section include a clear statement of 
the fundamental argument(s) made 
by the respondent(s)? (6 points)

Outcome: Is the case outcome, in-
cluding the vote (when applicable), 
included? What was the meaning 
of the outcome to the plaintiffs and 
respondents in this case? The vote 
must be included in this section. (6 

points)

Precedent: Does this section 
identify what precedent was set in 
this case? Is a clear paraphrase that 
includes the takeaway or precedent 
from the case included in this sec-
tion? (6 points)

Dissent: This section is only 
required if there is a dissenting 
opinion. Does this section include 
a clear, concise statement regarding 
the decision’s dissenting opinion(s)? 
(6 points)

Ethical issues: Does this section ad-
dress ethical questions that are raised 
by the case? If you think the legal 
outcome conflicts with good ethical 
practices, note them here. (6 points)

Context (20 points)
• Does the context portion of the 

brief place the context in its histori-
cal context?

• Does the context portion in-
corporate outside information and 
sources?

Mechanics: 
• Is the brief on one 8.5 x 11-inch 

page with one-inch margins and a 
12-point font? (-8 points if it is not)

• Does the brief use proper gram-
mar and spelling? (-2 per grammar 
error and -5 points per spelling 
error).

Plagiarism:
• Any sections of the brief that 

include unattributed, unquoted 
passages from another source will 
receive a zero.

Final grade ________/80 points

Rubric for briefs and context assignments
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• Goodling v. Wilson, 405 U.S. 518 (1972)
• Planned Parenthood v. American Coalition of Life Activists, 41 F. 
Supp. 2d 1130 (1999)
• Virginia v. Black, 538 U.S. 343 (2003)
• Startzell v City of Philadelphia, 533 F.3d 183 (2008)
• Bible Believers v. Wayne County, 805 F.3d 228 (2015)

Week 3
Prior restraint

• Near v. Minnesota, 283 U.S. 697 (1931)
• Lovell v. City of Griffin, 303 U.S. 444 (1938)
• New York Times v. United States, 403 U.S. 713 (1971)
• Nebraska Press Association v. Stuart, 427 U.S. 539 (1976)
• United States v. The Progressive, 467 F. Supp. 990 (W.D. Wis. 
1979)
• Ford Motor Company v. Lane, 67 F. Supp. 2d 745 (1999)
• United States v. Bell, 414 F. 3d 474 (2005)
• Brayshaw v. City of Tallahassee, 709 F. Supp. 2d 1244 (2010)
• Bollea v. Gawker, 913 F. Supp. 2d 1325 (2012)

Non-human speakers
• First National Bank v. Bellotti, 435 U.S. 765 (1978)
• Miles v. Augusta, 710 F.2d 1542 (11th Cir. 1983)
• Search King v. Google, 2003 U.S. Dist. LEXIS 27193 (W.D. Okla. 
2003)
• Cetacean Community v. Bush, 386 F. 3d 1169 (9th Cir. 2004)
• Langdon v. Google, 474 F. Supp. 2d 622 (D. Del. 2007).
• Citizens United v. FEC, 558 U.S. 310 (2010) 
• Tilikum v. Sea World, 842 F. Supp. 2d 1259 (S.D. Cal. 2012)

Other important cases this week
• United States v. O’Brien, 391 U.S. 367 (1968)
• Cohen v. California, 403 U.S. 15 (1971)
• Miami Herald v. Tornillo, 418 U.S. 241 (1974) 
• Baer v. WikiLeaks, 535 F. Supp. 2d 980 (2008)
• Mattingly v. Milligan, 2011 U.S. Dist. LEXIS 126665 (2011)
• United States v. Alvarez, 132 S. Ct. 2537 (2012)
• Elonis v. United States, 135 S. Ct. 2001 (2015)

Week 4
Free speech in the schools

• Tinker v. Des Moines, 393 U.S. 503 (1969) 
• Bethel v. Fraser, 478 U.S. 675 (1986)
• Hazelwood v. Kuhlmeier, 484 U.S. 260 (1988)
• Kincaid v. Gibson, 236 F. 3d 342 (2001)
• Morse v. Frederick, 551 U.S. 393 (2007)
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• R.S. v. Minnewaska, 894 F. Supp. 2d 1128 (2012)
• State v. Bishop, 787 S.E.2d 814 (2016)

Time, place and manner restrictions
• Amalgamated Food Employees v. Logan Valley Plaza,  
391 U.S. 308 (1968)
• Lloyd Corp. v. Tanner, 407 U.S. 551 (1972)
• National Socialist Party of American v. Village of Skokie,  
432 U.S. 43 (1977)
• Lee v. International Society for Krishna Consciousness,  
505 U.S. 830 (1992)
• Hill v. Colorado, 530 U.S. 703 (2000)
• McCullen v. Coakley, 134 S. Ct. 2518 (2014)
• Reed v. Town of Gilbert, 135 S. Ct. 2218 (2015)

Other important cases this week
• Island Trees v. Pico, 457 U.S. 853 (1982)
• Rice v. Paladin, 128 F.3d 233 (1997)

Week 6
Defamation

• Beauharnais v. Illinois, 343 U.S. 250 (1952)
• New York Times v. Sullivan, 376 U.S. 254 (1964)
• Garrison v. Louisiana, 379 U.S. 64 (1964)
• Rosenblatt v. Baer, 383 U.S. 75 (1966)
• Curtis Publishing v. Butts, 388 U.S. 130 (1967)
• Gertz v. Welch, 418 U.S. 323 (1974)
• Time v. Firestone, 424 U.S. 448 (1976)
• Herbert v. Lando, 441 U.S. 153 (1979)
• Hutchison v. Proxmire, 443 U.S. 111 (1979)
• Ollman v. Evans, 750 F. 2d 970 (1984)
• Philadelphia Newspapers v. Hepps, 475 U.S. 1135 (1986)
• Milkovich v. Lorain Journal, 497 U.S. 1 (1990)
• Kaufman v. Islamic Society of Arlington, 291 S.W.3d 130 (2009)
• Too Much Media v. Hale, 206 N.J. 209 (2011)
• Obsidian Financial Group v. Cox, 740 F.3d 1284 (2014)
• Ventura v. Kyle, 63 F. Supp. 3d. 1001 (2014)

Week 7
Privacy

• Roberson v. Rochester Folding Box Co., 171 N.Y. 538 (1902)
• Griswold v. Connecticut, 381 U.S. 479 (1965)
• Cox v. Cohn, 420 U.S. 469 (1975)
• Deteresa v. American Broadcast Co., 121 F. 3d 460 (1997)
• Sanders v. American Broadcast Co., 978 P. 2d 67 (1999)
• Bartnicki v. Vopper, 121 S. Ct. 1753 (2001)
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• Jean v. Massachusetts State Police, 492 F.3d 24 (2007)
• Boring v. Google, 362 Fed. Appx. 273 (2010) 
• Glik v. Cunniffe, 655 F.3d 78 (2011)
• Fraley v. Facebook, 40 Med.L.Rptr. 1222 (2011)
• ACLU v. Alvarez, 679 F.3d 583 (2012)
• Hart v. Electronic Arts, 717 F.3d 141 (2013)
• Riley v. California, 134 S. Ct. 2473 (2014)
• O’Bannon v. NCAA, 802 F.3d 1049 (2015)

Week 8
Film

• Mutual Film v. Industrial Commission of Ohio, 236 U.S. 230 (1915)
• Burstyn v. Wilson, 343 U.S. 495 (1952)

Week 9
Access, Shield Laws, and Privileges

• Branzburg v. Hayes, 408 U.S. 665 (1972)
• Saxbe v. Washington Post, 417 U.S. 843 (1974)
• Pell v. Procunier, 417 U.S. 817 (1974)
• Zurcher v. Stanford Daily, 436 U.S. 547 (1978) 
•  Houchins v. KQED, 438 U.S. 1 (1978)
• State v. Lashinsky, 81 N.J. 1 (1979)
• Cohen v. Cowles Media, 501 U.S. 663 (1991)
• Tracy v. City of Missoula, 2000 ML 3887 (2000)
• Smith v. Plati, 258 F.3d 1167 (2001)
• Johns-Byrne v. TechnoBuffalo, 40 Med.L.Rprtr 2619 (2012)
• O’Grady v. Superior Court of Santa Clara County, 139 Cal. App. 4th 
1432 (2006)
• Mortgage Specialists v. Implode-Explode Heavy Industries, 160 
N.H. 227 (2010)
•   Doe v. Reed, 561 U.S. 186 (2010)
• Too Much Media v. Hale, 206 N.J. 209 (2011)
• Packingham v. North Carolina, 2017 U.S. LEXIS 3871 (2017)

Week 11
Obscenity

• Roth v. United States, 354 U.S. 476 (1957)
• Ginsburg v. New York, 390 U.S. 629 (1968)
• Miller v. California, 413 U.S. 15 (1973)
• Jenkins v. Georgia, 418 U.S. 153 (1974)
• Renton v. Playtime Theatres, 475 U.S. 41 (1986)
• Reno v. ACLU, 521 U.S. 844 (1997) 
• Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002)
• Aschroft v. ACLU (I), 535 U.S. 564 (2002)
• United States v. American Library Association, 539 U.S. 194 (2003)
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• Ashcroft v. ACLU (II), 542 U.S. 656 (2004)
• United States v. Williams, 553 U.S. 285 (2008).

Week 12
Broadcast regulation

• FRC v. Nelson Brothers, 289 U.S. 266 (1933)
• Red Lion Broadcasting v. FCC, 395 U.S. 367 (1969)
• CBS v. Democratic National Committee, 412 U.S. 94 (1973)
• FCC v. Pacifica, 438 U.S. 726 (1978)
• FCC v. Fox Television Stations, 556 U.S. 502 (2009)
• Brown v. Entertainment Merchants Association, 564 U.S. 786  
(2011)
•  FCC v. Fox Television Stations, 132 S. Ct. 2307 (2012)

Week 13
Commercial speech

• Valentine v. Chrestensen, 316 U.S. 52 (1942)
• Bigelow v. Virginia, 421 U.S. 809 (1975)
• Virginia State Board of Pharmacy v. Virginia Citizens Consumer  
Council, 425 U.S. 748 (1976)
• Linmark Associates v. Township v. Willingboro, 431 U.S. 85 (1977)
• Central Hudson Gas & Electric v. Public Service Commission, 447 
U.S. 557 (1980).
• Anheuser-Busch v. Schmoke, 101 F.3d 325 (1996)
• Nike v. Kasky, 27 Cal. 4th 939 (2002)
• Kournikova v. General Media Communications, 278 F Supp. 2d 111 
(2003)

Week 14
Intellectual property

• Associated Press v. International News Service, 248 U.S. 215 (1918)
• Time v. Bernard Geis Associates, 293 F. Supp. 130 (1968)
• Bright Tunes v. Harrisongs Music, 420 F. Supp. 177 (1976)
• Alexander v. Haley, 460 F. Supp. 40 (1978)
• Sony Corp. v. Universal Studios, 464 U.S. 417 (1984)
• Salinger v. Random House, 811 F. 2d 90 (1987)
• Feist Publications v. Rural Telephone Service, 111 S. Ct. 1282 (1991)
• Rogers v. Koons, 960 F. 2d 301 (1992)
• Campbell v. Acuff-Rose Music, 510 U.S. 569 (1994)
• RIAA v. Diamond Multimedia Systems, 180 F. 3d 1072 (1999)
• Suntrust Bank v. Houghton Mifflin Company, 252 F. 3d 1165 (2001)
• A&M Records v. Napster, 239 F.3d 1004 (2001)
• Fox News v. Penguin Group, 31 Med.L.Rprt. 2254 (2003)
• MGM v. Grokster, 545 U.S. 913 (2005)
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• Barclays Capital v. Theflyonthewall.com, 650 F.3d 876 (2011)
• American Broadcasting Companies v. Aereo, 134 S. Ct. 2498 (2014)
• Star Athletica v. Varsity Brands, 137 S. Ct. 1002 (2017)
• Matal v. Tam, 2017 U.S. LEXIS 3872 (2017)
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5. A Class Divided
The purpose of class-divided exercises
Five class periods are set aside to give students an opportunity to ap-
ply the concepts from class. Class-divided exercises have proven to be 
a valuable tool for students to review and apply fundamental concepts 
from a particular area of the course. When the class argues whether “50 
Shades of Grey” is obscene and should be removed from the shelves of 
the local library, for example, students have to draw from what they have 
learned about obscenity law in the United States to construct their argu-
ments and make rulings.

The exercises also mirror the scenario questions students face during 
the exams. Finally, they are really fun. They are a great way to learn and 
have fun at the same time. I am all for that. 

Defining “a class divided”
The exercises revolve around three real or made-up communication law 
cases. At the start of the exercise, the class is divided into three groups. 
Each group receives a different case. The groups are then divided into 
lawyers for the two sides of the case. At that point, each set of lawyers 
draws concepts and cases from class (and sometimes other sources) to 
build an argument for their side. After about 20 minutes, each case, one 
by one, is argued before the First District Court of the Boulevard (the 
rest of the class). After hearing the arguments, the justices (the students 
who are not arguing that case), vote on how they think the case should be 
decided.

Scheduled class-divided exercises 
(schedule is tentative)

• Part I: Limitations, Freedoms, and Threats on Social Media, Sept. 7.
• Part II: Social media, Student Speech Rights, and Free Expression 

for Non-Human Speakers, Sept. 19.
• Part III:  Google Street View, the Girl Who Sued Her Parents and 

the Nasty Yelp Reviewer, Oct. 17.
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• Part IV: Shield Laws and the Non-Media Speaker, Oct. 26.
• Part V: The Hunger Games copyright clash (may the odds be forever 

in your favor), obscenity and 50 Shades of Grey, and questions about those 
Disney princess tattoos you’ve been thinking about getting, Nov. 30.

Attendance
It is impossible to participate if you are not present. Students who miss 
class on class-divided days, and do not have an excused absence, will 
lose points from their final grade.

Civility
Sometimes class-divided days get a little chippy. This always gets awk-
ward. Keep calm. It’s going to be okay. Each side will get the same op-
portunity to present its arguments. Please do not yell over other speakers 
or be rude to your classmates.

Student art: Drawn by Shabnam Amini during her final class divided, 
which involved Disney princess tattoos, in Spring 2016. Don’t we all 
need this tattoo?
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6. The Constitution   
    & the Court
The Constitution
The Constitution is the supreme law of the land in the United States. No 
law, on any level of government, can remain in conflict with the Constitu-
tion. It has been said that the Constitution is the United States’ king. 

First Amendment
“Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, 
or of the press; or the right of the people peaceably to assemble, and to 
petition the government for a redress of grievances.”

Fourteenth Amendment
“Section 1 (The incorporation doctrine): All persons born or naturalized 
in the United States, and subject to the jurisdiction thereof, are citizens of 
the United States and of the State wherein they reside. No State shall make 
or enforce any law which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive any person of life, 
liberty, or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws.”

The Supreme Court
The Supreme Court is a historically unique institution. The essential idea 
of a Supreme Court is outlined in Article III of the Constitution, but much 
of the Court’s role has evolved over time. The Constitution, for example, 
does not dictate that there be nine justices or that their decisions be guided 
by previous rulings.

Article III, Section 1, for example, reads: “The judicial Power of the Unit-
ed States shall be vested in one supreme Court, and in such inferior Courts 
as the Congress may from time to time ordain and establish. The Judges, 
both of the supreme and inferior Courts, shall hold their Offices during 
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good Behaviour, and shall, at stated Times, receive for their Services a 
Compensation, which shall not be diminished during their Continuance in 
Office.”

Especially unique to the American democratic system of government is 
that the Supreme Court is a body of unelected and unaccountable people 
who have the power to overturn decisions made by representatives who 
have been elected by majorities. Also significant is that the Court is not 
vested with any power to execute its decisions. It lacks both “sword or the 
purse” to impose its will. Yet, historically, its decisions have been honored. 
Importantly, the Court is defined by these two facts. It is defined by the 
fact that it is an unelected body in a democratic society that must deli-
cately balance a form of power that is based on respect for the institution, 
rather than on force.

Alexander Hamilton, in “The Judges as Guardians of the Constitution” in 
the Federalist Papers, represented this idea when he wrote:

“Whoever attentively considers the different departments of power must 
perceive, that, in a government in which they are separated from each oth-
er, the judiciary, from the nature of its functions, will always be the least 
dangerous to the political rights of the Constitution; because it will be least 
in a capacity to annoy or injure them. The Executive not only dispenses 
the honors, but holds the sword of the community. The legislature not 
only commands the purse, but prescribes the rules by which the duties and 
rights of every citizen are to be regulated.

The judiciary, on the contrary, has no influence over either the sword or the 
purse; no direction either of the strength or of the wealth of the society; and 
can take no active resolution whatever. It may truly be said to have neither 
FORCE nor WILL, but merely judgment; and must ultimately depend upon 

Current Supreme Court Justices

Name Appointed by Year Years on Court
John Roberts George W. Bush 2005 12
Anthony Kennedy Reagan 1988 29
Clarence Thomas Clinton 1991 26
Ruth Bader Ginsburg Clinton 1993 24
Stephen Breyer Clinton 1994 23
Samuel Alito George W. Bush 2006 11
Sonia Sotomayor Obama 2009 8 
Elena Kagan Obama 2010 7
Neil Gorsuch Trump 2017 1
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the aid of the executive arm even for the efficacy of its judgments.”

The Court and the Judicial Appointment Process
Justices serve terms of life or “good behavior,” according to Article III of 
the Constitution. They can only be removed from office by impeachment, 
something that is almost unheard of in relation to the Supreme Court’s 
history. Only Samuel Chase, in 1805, was impeached. The Senate howev-
er, overturned his impeachment, which came from a vote in the House. 

The Constitution does not stipulate how many justices there should be, but 
the Court has had nine since 1869. In 1937, Franklin Roosevelt, after hav-
ing much of his New Deal legislation struck down by the laggard Court at 
the time, threatened to increase the number of justices and pack the Court 
with his own appointees. His court-packing plan failed, but the Court did 
famously change its approach to New Deal legislation.

Justices are appointed by the president and must be approved by a simple 

Name Appointed by Year Yrs. on Court

John Jay Washington 1789  9 
First chief justice.

John Marshall John Adams 1801 34  
Judicial review, helped establish role of court.

Roger Taney Jackson 1836 28  
Infamously wrote the Court’s Dred Scott decision, which ruled Afri-
can-Americans were not eligible for the rights offered to United States. 
citizens.

Oliver W. Holmes T. Roosevelt 1902 30  
Played a key role in interpreting the First Amendment. Introduced the 
“marketplace” metaphor. Oldest justice in history.

Louis Brandeis Wilson 1916 23  
Helped develop privacy law. His concurring opinion in Whitney v. Cali-
fornia is one of the most important writings in history regarding freedom 
of speech.

Harlan Stone Coolidge 1925 21  
Helped to shift the way the Court conceptualized its work, making it 
more respectful of laws passed by representatives of the people. Wrote 
the most famous footnote in the Court’s history in United States v. Caro-
lene Products.

Notable Past Supreme Court Justices*
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majority in the Senate, thus the executive and legislative branches both 
play a role in determining the membership of the Court. The Constitution 
does not outline required qualifications for justices, though every justice 
since 1941 has had a law degree. Harvard Law School has produced the 
most justices, educating 20. Yale and Columbia follow with 10 and seven 
respectively. All but two of the 113 justices practiced private law at some 
point in their careers. Only thirty-one have been congressmen and William 
Taft is the only person to have been both a president and a justice. Most 
have served on lower courts.

Forty-three presidential Supreme Court justice nominations have failed or 
been postponed, often as a result of political differences between the presi-
dent and the Senate. In 12 of the cases, the Senate rejected the nominee by 
a vote. Similar political battles occur regarding judicial appointees to low-
er courts. George H.W. Bush appointed Chief Justice John Roberts to the 
U.S. Court of Appeals for the District of Columbia in 1992, but the Senate 

Hugo Black F. Roosevelt 1937 34  
A First Amendment absolutist. When the Founders wrote “Congress shall 
make no law,” they meant no law. 
William O. Douglas F. Roosevelt 1939 36  
Longest serving justice in history. Unyielding defender of civil liberties. 
Wrote landmark privacy law case in Griswold v. Connecticut and stood 
with Black in his First Amendment absolutism.
Earl Warren Eisenhower 1953 16  
Chief justice during the greatest period of civil liberties expansion and 
protection in U.S. history. Most famously, the Warren Court overturned 
segregation in public schools in Brown v. Board of Education.
William Brennan Eisenhower 1956 34  
Wrote court’s opinion in New York Times v. Sullivan and, less importantly, 
Roth v. U.S. Coined term “chilling effect” to explain the role of limits on 
speech.
Thurgood Marshall Lyndon Johnson 1967 24  
First non-white member of the Supreme Court. Was a lawyer for Brown 
in Brown v. Board of Education. Strong supporter of individual rights.
John Paul Stevens Ford 1975 35 
Last war veteran to serve on the Court. Played a key role in how the 
Court interprets freedom of speech on the Internet. See Reno v. ACLU.
Sandra Day O’Connor Reagan 1981 25  
First woman on the Court.
*Notable justices as according to Jared Schroeder. Other people’s lists might vary.
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did not hold a vote on it and the appointment expired. George W. Bush 
again appointed him to the D.C. court in 2001. Again the Senate declined 
to take action on the appointment. His appointment to the D.C. court went 
through on the third try in 2003. 

Key terms used by the Supreme Court
Amicus Curiae – Latin for “friend of the court.” The Supreme Court often 
considers issues that are of great concern to parties who are not directly a 
part of the actual case being considered. In these cases, interested groups 
submit “amicus” briefs to support their views on the matter before the 
Court.
Concur – A concurring opinion is a 
written set of reasons for why a jus-
tice or group of justices agreed with 
the broader decision of the Court 
but disagreed with the reasoning 
the Court utilized.
Dissent – A dissenting opinion is 
a written justification for why a 
justice or group of justices dis-
agreed with the Court’s opinion in a 
given case. In the Supreme Court’s 
history, a few famous dissenting 
opinions have, over time, become a 
part of the majority of the Court’s 
thinking.
Judicial Review – The power of the 
judicial branch to review and pos-
sibly strike down the actions of the 
executive and legislative branches. 
Judicial review acts as the judi-
cial branch’s check against other 
branches of government violating 
the Constitution. Judicial review is 
generally understood to have been 
established in Chief Justice John 
Marshall’s opinion for the Court in 
Marbury v. Madison in 1803. 
Opinion – A justification of a 
court’s decision. Court opinions generally state the majority of the court’s 
reasoning, including extensive case support for the decision.
Plurality Opinion – A plurality opinion is one in which the majority of 
the Court agreed on a certain conclusion, but did not have a majority of 

These three “P” words are all 
must-learn words for this class:
Precedent
A decision from a previously 
decided case that can be utilized 
as a guide or authority in deciding 
a similar case. New York Times 
v. Sullivan, for example, set the 
precedent for defamation law. That 
precedent has guided all decisions 
regarding defamation since then.  
Penumbra
The penumbra, in general, is the 
area of partial illumination. It’s 
generally an astronomy term. In 
communication law, however, this 
word relates to a group of implied 
rather than explicit rights. The word 
comes from the Supreme Court’s 
ruling in Griswold v. Connecticut.
Prurient
Relating to an unwholesome inter-
est in sexual desire (we all know 
that person). In communication 
law, the term is forever related 
with the Miller Test.

The “P” words
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justices who agreed upon the reasoning for that outcome. 
Stare Decisis – Latin for “to stand by the things decided” or to abide by a 
previously decided case. Stare decisis (stah-ry dee-sigh-sis) is related to 
the concept of precedent. The courts generally will follow previous deci-
sions, and will only decide to move in a different direction with a decision 
if there is good reason to do so.
Writ of Certiorari – A writ of certiorari (sersh-oh-rar-ee) is a decision by 
the Supreme Court to hear an appeal from a lower court. Certiorari is Latin 
for “to make sure” or “to be made certain of.” Thousands of cases are ap-
pealed to the Supreme Court each year, but only a fraction are taken up by 
the justices. The nine justices meet privately to consider petitions. If four 
justices believe a case warrants attention, the court will hear the case. 

Noteworthy Supreme Court Precedents 
(as they pertain to this course)

• Marbury v. Madison – 1803 – Established the Court’s practice of 
judicial review.

• Near v. Minnesota – 1931 – Prior restraint.
• Irvin v. Dowd – 1961 – Free press, fair trial.
• New York Times v. Sullivan – 1964 – Defamation.
• Griswold v. Connecticut – 1965 – Constitutional right to privacy
• Brandenburg v. Ohio – 1969 – Sedition, right to speak against the 

government.
• New York Times v. United States – 1971 – Prior restraint (government 

censorship).
• Branzburg v. Hayes – 1972 – Reporters’ rights.
• Miller v. California – 1973 – Obscenity.
• Texas v. Johnson – 1989 – Symbolic speech.
• Reno v. ACLU – 1997 – Free speech on the Internet.
• Citizens v. Federal Election Commission – 2010 – Campaign finance/

corporate speech.
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7. The Golden Gavel
The Golden Gavel is awarded to the student with the highest grade in 
the class going into the final. As arduous as this course can be, it is nice 
to offer some (pathetic) reward to the student who does the best work 
during the semester.

Past winners
2008 – Thomas Crank
2009 – David Marshall
2010 – Lindsey Cooper
2014 – Katie Canning
2015 (spring) – Ryan Silvola
2015 (fall) – Daniela Huebner
2016 (spring) – Emma Horner
2016 (fall) – Ashley Jo Zaccagnini
2017 (spring) – Grace Valentine
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