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Record-breaking wildfires are striking the United States and Canada with troubling, increasing
frequency. As wildfires know no borders, climate change-related wildfires will increasingly
damage the ecosystems and economies of both nations unless they develop an efficient system of
cooperation to deal with this shared threat. As the U.S. and Canada share similar cultures, legal
systems, and interests in preserving their ecosystems and air qualities, these countries are in a
unique position to share intelligence and resources to properly address the scale of these disasters.
Scholars such as Madison Gaffney have noted the potential for current legislation to expand and
treat aspects of these crises. But, a comprehensive defense against all of the risks posed by
increasing wildfires will require more proactive coordination, including a willingness by either
nation to be held accountable for their own disasters when the negative externalities of domestic
wildfires begin to damage neighbors.

As the United States and Canada share both the world’s largest land border and a robust, healthy
diplomatic relationship, the development of a proactive, bilateral disaster response policy between
the two nations could form the blueprint for other nations as the effects of climate change begin to
compound. This paper attempts to outline the possible political and legal developments that would
better protect both countries from shared environmental disasters.

l. Introduction

In order to save lives, property, and wide swaths of unique North American ecology from
increasingly deadly fires, its crucial to understand how the current American-Canadian legal
landscape has failed and how future wildfire-law must evolve from an ameliorative model of
disaster to a more cooperative one. Wildfires are becoming dramatically more prevalent and costly
across the United States and Canada. In addition to sharing the world’s largest land border, in
2023 both nations shared atypically catastrophic wildfire damages.? Canada saw its largest
recorded season for such fires in its history and was forced to evacuate an entire metropolitan area.®
Near-simultaneously, the United States saw its deadliest wildfire in over a century occur in Hawaii,
which has a tropical climate that would normally preclude the kind of fast-spreading dry fires that
decimated the island of Maui.* The destruction caused by these wildfires, in addition to domestic
loss of property, life, and ecology, has a great deal of international effect. American wildfires
directly and negatively affect Canada’s air quality, and vice versa.® More broadly, wildfires are
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massive generators of carbons and other green-house gasses, giving rise to an insidious feedback-
loop: uncontrolled wildfires worsen global climate conditions, which in turn increase the
likelihood of future wildfires, which in turn will damage the climate even further.®

Given the relative wealth of the United States and Canada, a robust history of cooperation, and an
ample presence of domestic, trans-national, and global risks, one might anticipate that the past year
of wildfires acted as something of a wakeup-call for the two nations.” Unfortunately, the current
state of American-Canadian agreements and law remain crucially underdeveloped to effectively
combat the threat posed by these fires.® The political and economic engines of the two countries
remain, at time of writing, more or less charted on the same course that led to the horrific blazes
in the first place.® This is largely because current state of catastrophe law between the two
countries adheres to an “ameliorative” model that treats fires as natural incidents that can be
traditionally remedied, and not as man-made disasters that can cause permanent and irreversible
destruction.©

For all of their destructive might, wildfires are unique among catastrophes in that, unlike
hurricanes or earthquakes, humans have the ability to effectively fight them, rather than just
withstand them.!! The potential exists for the United States and Canada not only to effectively
manage their current cyclical catastrophes, but model the kind of international cooperation that all
nations will need to engage in as the effects of climate-change continue to demonstrate themselves
in the latter half of the twenty-first century.'?

1. The Current State of U.S.-Canadian Law

The modern understanding is that there is at least some international obligation to assist

other states during disasters.'® That said, difficult questions of sovereignty and economy make it
difficult to formally impose a universally clear set of rules and regulations concerning disasters.4
Due to this challenge, international disaster law can broadly be considered to fall under various
separate “regimes” which come into effect depending on the nature of the disaster.’®> Humanitarian
effects, the entities involved, whether or not there has been a formal request for aid, and other
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considerations go into shaping the nature of the disaster-regime of a state, or the regime shared
between neighboring states.'® Because the U.S. and Canada share similar histories, legal systems,
and economies, a regime applicable to one nation is quite likely to be applicable to the other.%’

Particularly regarding wildfires, however, these similarities in climate regime might also explain
why the current legal landscape between the U.S. and Canada remains somewhat antiquated. Both
the United States and Canada are massive in size compared to their population densities, and the
formative laws regarding wildfires for either nation were drafted at a time where a great portion of
both countries’ economies were based on extracting and managing vast natural resources well
away from population centers.®® These facts, combined with a general North American ecology
that often benefits from prescribed or controlled wildfires, resulted in a legal system that treats the
destruction posed by wildfires to be economic losses as a result of pollution or burning, rather than
existential losses of human life or wildlife.** Domestically this can manifest in fruitless litigation
between parties from one nation against the environmental regulating body of the other, such as
occurred in Her Majesty the Queen in Right of Ontario v. U.S. E.P.A.?® Not only is there a
pragmatic hesitation for a nation to privilege the air quality of foreign nations over its own, but the
primary polluting effects of wildfires can be difficult to trace, even despite a good-faith effort to
do s0.%

That is not to say that all trans-national litigation concerning pollution is fruitless. The Trail
Smelter Case between the United States and Canada does establish that nations owe some duty to
avoid harming the ecologies of their neighbors.?? But, while the Trail Smelter Case is certainly a
positive step in solidifying norms between the United States and Canada, it is also an example of
an “ameliorative” international disaster policy, or a policy of calculating case-specific reparations
after a disaster has occurred, rather than a policy designed to reduce pollution and wildfires before
they occur.®

Wildfires tend to be symptomatic of dry conditions posed by caused by climate change, and thus
the prospective agreements that could be considered to govern the effects of fires would be general
pollution and climate agreements.?* Both the United States and Canada are currently members of
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the Paris Agreement, a binding accord that aims to limit the emissions that, among other effects,
contribute to wildfires.?> Bilateral agreements currently in place between the United States and
Canada, such as the Air Quality Agreement (“AQA”) also have a great deal of potential to reduce
harmful forest fires, but require expansion to or replication to have a wider protective reach.?
While these kinds of agreements surely have a positive effect on reducing forest fires, the fact that
these forward-facing agreements police emissions and pollution, rather than forest fires
themselves, indicates a gap in consensus on how the United States and Canada should handle their
increasingly shared problem of forest fires.

I11.  The Challenges Posed by Modern Wildfires

Wildfires, particularly the large dry-fires increasingly plaguing the United States and Canada,

are uniquely destructive natural disasters that are poorly managed by above-referenced current
state of environmental law and treaties.?” Through an examination of the following qualities of
large wildfires, it becomes clear that the current model of international agreement, which aims
primarily to remedy damages and gradually limit the warming-conditions that cause these fires, is
inadequate to prevent the specific and significant threats the fires pose.

A. Simultaneous local and trans-national effect

The local devastation caused by wildfires is certainly their most noticeable effect, but the

effects of these uncontrolled blazes are equally deleterious to neighboring nations and the global
community.?® For example, in 2020, California experienced its worst season for wildfires in its
history.?® Not only was there catastrophic damage to property and to the native ecosystem, but the
smoke from these fires routinely drifts into several other states and Canada, drastically raising the
rates of small particulate matter into the air to levels considered distinctly hazardous for human
life.3 This year, Canada similarly experienced its worst wildfire season of all time; locally, the
entire city of Yellowknife in Canada’s Northwestern Territories was called to evacuate, and
abroad, the pollution from the fires caused air quality in New York to become the worst in the
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world.3* The simultaneous local and trans-national effects of large wildfires mean that, even if a
state does everything in its power to manage its own domestic fires, it can still be seriously harmed
by the fires of a separate nation.3? As the amount and severity of fires has grown even in the last
five years, it can easily be anticipated that both the U.S. and Canada will continue to experience
negative effects from fires occurring both within, and beyond their borders.33

B. The feedback loop effect of wildfires and climate change

Damage to life, property, land, and breathable air quality are not the only threats posed by
wildfires. Large, uncontrolled blazes are tremendous sources of carbon emissions, which also
exacerbate the exact climate conditions that make wildfires more likely to happen in the first place
and contribute to rising sea levels and other ecological harms associated with anthropogenic
climate change.®* For example, recent estimates suggest that in 2023, global wildfires have
released 410 megatons of carbon into the atmosphere, with over a quarter of these emissions
occurring from the Canadian blazes themselves.3®

Large forests, such as those that make up much of Canada and the United States, are normally
considered to be carbon sinks—that is, ecological features that help to absorb carbon from the
atmosphere and contribute to gradual cooling of the atmosphere.3® Due to this, when uncontrolled
fires destroy hundreds of miles of forests, not only is there an immediate deposition of carbon back
into the atmosphere, but the landscape itself loses a degree of ability to reabsorb carbon until new
growth can take its place.®” Even if all nations currently party to the Paris Agreement are able to
meet their commitments to limit emissions and cap global warming to 1.5 degrees Celsius by
2050—a goal that is by no means assured—such fires might still jeopardize the goals of the
agreement and propel further damage to global ecologies if they sufficiently ravage enough of the
planet’s forest’s abilities to absorb carbon emissions.3®

C. The political challenges of responsibility for fires
Wildfires pose difficult political challenges when their effects are felt across

borders. As wildfires can occur from both natural and human causes, it can be contentious to
prompt cooperation between nations when they are caused by either state or private negligence.*®
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Developing a more cooperative policy between the United States and Canada would require a
degree of transparency between the two nations regarding the causes of wildfires, particularly
when said fires are often caused by private actors seeking profit, as was the case with Pacific Gas
& Electric Co.’s role in causing California’s deadly Camp fire 0f 2020.4° Both the U.S. and Canada
have largely been reluctant to severely punish their own industries for the damages caused by fires
they created, largely preferring money damages to prosecution.** If international cooperation is to
be achieved, then both nations would need to begin holding their own private actors to a higher
degree of accountability, or otherwise open up pathways for those harmed by foreign fires to
achieve more meaningful opportunities for litigation.

D. The necessity of local response

Though they have effects that reach across the globe, a fundamental challenge

of controlling wildfires is the fact that once they have emerged, they demand a local response in
order to be successfully managed.*?> Some wildfires, caused by aforementioned industry or other
human causes, occur in places that are generally heavily populated and thus easier for fire-response
teams reach.*® Yet many other fires occur remotely and unpredictably; it is predicted that a major
cause of Canada’s 2023 fires was lightning strikes combined with drought conditions, and only
gradually grew to a size that threatened human population centers.** Wildfires that occur in remote
locations, or near settlements that lack the resources to effectively manage initial blazes can
quickly spiral into larger disasters with a more significant global impact.#> Currently, as Canada
and the United States are such geographically massive countries, it can be difficult for a local fire-
response to be mustered when a fire that occurs in one portion of a country is adversely affecting
the other nation more noticeably.6

E. The uniquely combatable properties of wildfires

Despite the above international challenges posed by wildfires, these disasters are unique

American-Canadian specific example of the challenges that one nation encounters when attempting to sue for
environmental harms through the domestic courts of anather).
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among environmental catastrophe in that they can be effectively mitigated by human
intervention.*” Unlike earthquakes or hurricanes, states and fire-fighters can actively dismantle
threats, rather than simply prepared for and withstand.*® As wildfires have such an outsized effect
on both domestic life and global environmental quality, high level, coordinated cooperation
between nations can absolutely help prevent the worst effects of these disasters from continuing
to worsen over the coming decades.*® The United States and Canada share similarities in their
legal structures, their cultures, and a history of strong cooperation.®® Thus it is imperative that the
two nations develop a shared framework for environmental disaster response, not only as a better
remedy to their shared issue of wildfires, but as a model of cooperation for other nations to rely on
as the more drastic and dangerous effects of climate change make themselves known in the coming
decades.>?

IV. A More Cooperative Model

Current bilateral agreements should be continued and expanded upon, and new bilateral

efforts between the United States and Canada should be forged in order to better account for the
danger posed by modern wildfires. Current bilateral agreements provide an already-existing
template for how cooperation between the two nations could continue to develop; for example, the
aforementioned Air Quality Agreement, initially developed to combat acid rain, has already
proven quite adaptable as a procedure through which other environmental goals can be
accomplished.5? While the AQA’s primary focus has, as its name suggests, primarily been on
transboundary pollution, this diplomatic solution could be a viable way to expand research and
cooperation on the other effects of wildfires, or at least a template for a similar such agreement.
Transparent and proactive exchanging of data concerning all aspects of wildfires, not just their
airborne pollutants, would enable both the United States and Canada to adequately understand the
fluctuations of current wildfire threat-levels.>® This more complete understanding of fires across
the continent would make it easier for the nations involved hold each other accountable for lapses
in care or management strategies that cause worse fires.>

In addition to an AQA-like agreement, more direct preventative and suppressive efforts could
similarly be expanded. Currently, while the United States and Canada have both sent domestic
firefighters abroad to assist other nations with their fire suppression efforts, most recently with
U.S. firefighters assisting with Canada’s 2023 season, these calls for foreign firefighters tend only
to occur when fires have already reached catastrophic sizes.> A formalization of promised aid, a
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so-called “defense treaty against wildfires”, could serve as a useful and expedient means for trained
professionals from either country to effectively provide assistance to locations where it would be
most effective.® Especially given the particularly large military budget of the United States,
“[t]here is no rational explanation for a nation having a large air force "to defend" against a
theoretical foreign military force, and yet have no equipment to help fight off the common foe of
fire.”>” An agreement such as this would have to be carefully crafted to respect the integrity of
either state’s borders or sovereignty, but seeing as both the U.S. and Canada already enjoy
relatively civil border relations, such a joint effort could comfortably be reached without serious
fear of invasion or economic blowback.>® New programs, such as the United States’ climate corps,
could be similarly be employed both domestically and with a degree of reciprocity to Canada, in
service of assisting a host-nation’s fire-prevention and suppression efforts and exchanging best
practice knowledge.>® Especially considering the primary method advocated for by firefighters to
combat wildfires is prevention and proper-infrastructure rather than ‘“boots-on-the-ground”
suppression efforts, having as many avenues for state-of-the-art knowledge to flow between both
states as possibly would only be a boon to both nations.5°

Finally, and perhaps most importantly, both the United States and Canada should begin more
seriously enabling litigation against private and public causers of fires, both at home and abroad.
Nearly eighty-five percent of wildfires in the United States are caused by humans, whether they
are individuals failing to manage campfires or industrial efforts failing to properly prevent
electrical or equipment fires.®* As established, these fires can cause billions of dollars in damage
and extend into neighboring territories.®? Despite this, it is rare for an entity responsible for a
wildfire to effectively held responsible, and even more so by a foreign body.®® While it is
understandable that the U.S. and Canada are hesitant to privilege foreign interests over their own
economies, it is counter-intuitively this domestic protectionism that hinders either nation from
completely managing its own wildfire disasters, let alone mitigating the negative effects that these
disasters have on neighbors.®* Extending the reach of each nation to seek reparations would allow
each country to act as a check and balance for the other.®> Particularly if other methods of
cooperative wildfire prevention are employed simultaneously, this shared sense of responsibility
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can develop into a collective North-American will to protect what remains of the continent’s
forests.

V. Conclusion

The rampant wildfires of the twenty-first century transcend borders; fires in the United State

have historically caused great harms to Canadian environments, and recent fires in Canada have
proven that similar damages occur to the United States.®® Despite the ability for local fires to have
such an outsized effect, wholistic cooperation between Canada and the U.S. to prevent and
suppress these wildfires has been challenged by internal politics as well as a general failure to
combat the inherently international nature of these out-of-control blazes.®” Current successful
programs of research-exchange and pollution reduction demonstrate that cooperation between the
U.S. and Canada is highly successful at managing crisis once they are considered to be a shared
responsibility, and thus expanding or replicating these kinds of programs provides one path
forward in improving a currently overwhelmed fire infrastructure.®® Ultimately, the goal for both
nations should be to utilize a shared ecosystem and culture to share the burdens of these fires as
much as possible, through the efficient exchanges of knowledgeable professionals to where they
will be most useful and through the development of a shared legal understanding that the fires of
one nation, if left burning, will increasingly and irrevocably damage the health of both.®® Without
a unified sense of legal and civic solidarity regarding these more-and-more frequent crisis, both
America and Canada could find themselves doomed to continue to suffer the consequences of each
other’s fires, as global conditions continue to make larger potential blazes all the more inevitable. °
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